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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8764. 


Abram E. Stern, Appellant, 
v. 

Hymen Stern, Cecelia Stern, Appellees. 


BRIEF FOR APPELLANT. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JURISDICTIONAL STATEMENT. 

This is an appeal from so much of a judgment of the 
District Court of the United States for the District of 
Columbia holding a Probate Court as directs the distri¬ 
bution of certain shares of stock. This Court has juris¬ 
diction by virtue of Title 17, Section 101, D. C. Code 1940. 
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STATEMENT OF THE CASE. 

Helene Stern, a resident of the District of Columbia, 
died November 23, 1940, testate. By her will dated De¬ 
cember 2, 1932 (App. p. 1), she named the appellant and 
Hymen Stern, his brother, as executors, with the request 
that no bond or undertaking be required of them as such 
executors. By order of the District Court of the United 
States for the District of Columbia, holding a Probate 
Court, of January 22,1941, her wdll was admitted to probate 
and record as to both real and personal estate and letters 
testamentary were granted to the executors, they giving a 
special undertaking in the sum of $5,000.00, with the con¬ 
sent of the heirs at law. (Title 20, Section 303, Code D. C. 
1940). 

i Owing to controversies with the taxing authorities of the 
Federal and District of Columbia Governments, the Fed¬ 
eral estate taxes were not settled and paid until March 25, 
1943; the District of Columbia inheritance taxes on March 
30, 1943, and the claim of the Government for unpaid in¬ 
come taxes due from the testatrix for the years 1934 to the 
year 1940, both inclusive, was not settled and paid until 
August 28,1943. 

1 Under Item Six of the testator’s will, she provides as 
follows (App. p. 2): 

“Item VI. At the present time I am President of 
The Stern Company, a corporation organized under 
the laws in force in the State of Virginia and having 
its principal office and place of business at 631 Indiana 
Avenue, Northwest, Washington, D. C., and I now own 
51 shares of the stock of said corporation. I give and 
bequeath my said 51 shares of The Stern Company 
in the manner following, namely: 

(a) Nine (9) shares thereof unto my son, Abram 

I E. Stern, at present residing at 1411 Hamilton Street, 
Northwest, Washington, D. C., if he survive me, but 
if not, then per stirpes unto his issue surviving at my 
death. 


3 


(b) Nine (9) shares thereof unto my son, Hymen 
E. Stern, at present residing at 1411 Hamilton Street, 
Northwest, Washington, D. C., if he survive me, but 
if not, then per stirpes unto his issue surviving at my 
death, if any there be, and 

(c) The remaining thirty-three (33) shares there¬ 
of, or if neither my said son Hymen E. Stern nor any 
issue of his shall survive me, then 42 shares thereof 
unto my daughter, Cecelia Stern, at present residing 
at 1411 Hamilton Street, Northwest, Washington, 
D. C., if she shall survive me, but if not, then per 
stirpes unto her issue surviving at my death, if any 
there be, or if none, then I give and bequeath the 
said 33 shares or 42 shares, as the case may be, in 
equal shares unto those who may survive me of my 
children, Abram E. Stern, Hymen E. Stern, Max E. 
Stern and Rosa S. Wender, the issue, however, sur¬ 
viving at my death of any of them who may prede¬ 
cease me, to take per stirpes the same part or share 
which the deceased ancestor would have taken if sur¬ 
viving me.” (App. p. 3) 

Upon a hearing before Mr. Justice O’Donoghue upon the 
petition of Cecelia Stern, legatee and residuary legatee 
(App. p. 8), and the answers of Hymen Stern (App. p. 25) 
and the appellant, Abram E. Stern (App. p. 30), the Court 
in its conclusion of law found that Section 15 of the by¬ 
laws of The Stern Company, herein set out at page 6, 
prohibiting the transfer of shares of stock except in a speci¬ 
fied manner (App. p. 74), 

“is textually obscure and indefinite, ineffectual and 
legally inapplicable to any of the facts herein pre¬ 
sented”, 

and entered an order directing the executors to make dis¬ 
tribution of the shares as directed by the will (App. p. 76). 

Under paragraph three of the order directing distribution 
(App. p. 76), it is provided: 

“3. The aforesaid Executors Abram E. Stern and 
Hymen Stern and each of them be, and they hereby are 
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directed forthwith to cause The Stern Company of 
Washington, corporation, to transfer the fifty-one (51) 
shares of the capital stock of said corporation now re¬ 
corded on the books of said corporation in the name of 
the aforesaid to testatrix, Helene Stern, and to re-issue 
said shares of stock in the following proportions, 
namely: 

To the petitioner, Cecelia Stern, thirty-three (33) 
shares; 

To the aforesaid Abram E. Stern, nine (9) shares: 
and 

To the aforesaid Hymen Stern, nine (9) shares.” 

From so much of the order as is quoted above, the appel¬ 
lant noted his appeal to this Court on April 11, 1944 (App. 
p. 77). 

i From the answer of appellant and the statement of coun¬ 
sel at the hearing, it appears that in the year 1919 Abram 
E. Stern and Hymen Stern, who prior thereto had opened 
a business similar in character to that conducted by Max 
Stern, a brother, purchased the business of their brother 
for the sum of $20,000.00, the mother, testatrix, contributing 
$2,850.00 to the purchase money as a partner, and the busi¬ 
ness was thereafter conducted by the mother and the two 
sons under the name of the Washington Showcase Ex¬ 
change in store and buildings known as 629-631 Indiana 
Avenue, Northwest, this city, developing into the wood¬ 
working, glass, showcase, business equipment and house¬ 
hold furnishings business. Subsequently the interests of 
the two sons as partners were denied by the mother, result¬ 
ing in the compromise of litigation looking to a dissolution 
of the copartnership by the organization of the corporation 
now known as The Stern Company of Washington, Inc. 
This corporation was organized under date of April 17, 
1925, under the laws of the State of Delaware, of which 
the mother and two sons were the only organizers and 
shareholders, the mother holding 51 shares and the two 
sons 2314 shares each, two shares being issued to counsel of 
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the parties to enable them to qualify as directors. It was 
not until the 15th day of November, 1925, that there was a 
corporate organization by the election of officers and adop¬ 
tion of the by-laws, for the adoption of which the said 
Helene Stern voted. (App. pp. 40, 56, 73). 

At the organization meeting the mother, who was totally 
blind and who never from the time of its organization until 
her death actively participated in the conduct of the busi¬ 
ness and the affairs of the corporation, was elected Presi¬ 
dent; Abram E. Stern, Vice-President; Nathan Cayton, 
Secretary; Milton S. Thomas, as a Director. No further 
meeting of shareholders or officers was held until the 27th 
day of May, 1927, at which time the said Helene Sterne 
was re-elected President; the appellant, Abram E. Stern, 
Vice-President; Hymen Stern, Secretary and Treasurer; 
Milton Strasburger and Alexander Wolf, counsel for the 
parties, members of the Board of Directors, holding one 
share each to enable them to qualify as directors. There 
has been no change in the shareholdings up to the present 
time and since the said 27th day of May, 1927, there was 
not held any formal meeting continuing the organization or 
conduct of the said corporation by its directors or share¬ 
holders, but the business and affairs of the corporation were 
conducted and carried on by the appellant and the said 
Hymen Stern until November, 1937, when Hymen Stern 
abandoned the business of the Stern Company and 
engaged in the restaurant business, and since the year 
1940, has resided and conducted and now conducts in the 
City of Norfolk, Virginia, a business similar in character 
to that conducted by the Stern Company, which he and the 
said Cecelia Stem inherited from their deceased brother, 
Max Stern, all with the result that the whole responsibility 
of conducting and managing the business of the Stem Com¬ 
pany devolved solely upon the activities and energy of the 
appellant, who has spent practically the many years of his 
life in the conduct, management and maintenance thereof, 
the mother as hereinbefore stated being totally blind and 
taking no active part in its conduct and operation. 
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Section 15 of the by-laws of the Company adopted 
November 18, 1925, provides as follows (App. p. 73): 

“15. The stock of this company shall be deemed per¬ 
sonal property and shall only he transferred in the fol¬ 
lowing manner, and not otherwise, that is to say, it 
shall first be offered to the corporation, and in the 
i event the corporation shall not within five days from 
i the date of said offer agree to purchase the same, then 
it shall be offered to the stockholders of the corpora¬ 
tion, and if none of said stockholders agree to purchase 
the same within five days from the date of said offer, 
the holder of said stock is then privileged to sell the 
same. The purchaser or purchasers of said stock sold 
i as aforesaid shall likewise be bound by this condition 
and shall be required to comply with the same before 
I the stock may be transferred and assigned upon the 
books of this company.” (Italics ours) 

i STATEMENT OF POINTS. 

In its Findings of Fact and Conclusions of Law (App. 
p, 74), after reciting Section 15 of the by-laws, the Court 
says: 

“The aforesaid corporate by-laws of the Stern Com- 
pany known as Section 15 is textuallv obscure and in¬ 
definite, ineffectual and legally inapplicable to any of 
the facts herein presented.” 

1. The question is whether a shareholder in a close cor¬ 
poration who at the corporation’s organization agreed to 
the adoption of a by-law prohibiting the transfer of shares 
except in the manner specified by such by-law, can by a 
testamentary disposition dispose of his holdings in viola¬ 
tion and breach of the by-law. 

2. Is the by-law of the Stern Company so textuallv ob¬ 
scure and indefinite, ineffectual and legally inapplicable to 
the facts presented as to render it void and incapable of 
being given effect so as to require compliance therewith? 

3. Can the executors of the testatrix claiming under her 
transfer the shares in violation of the provisions of the 
by-laws? 
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SUMMARY OF ARGUMENT. 

1. Section 15 of the by-laws of The Stern Company is a 
valid regulation and creates a binding contract between the 
shareholders, especially in view of the fact that the com¬ 
pany was intended to be, continued to be a close corpora¬ 
tion, and the by-law was adopted at the organization of the 
corporation with unanimous consent, and its shares were 
issued subject to the provision of the by-law. 

2. The by-law can be practically complied with by the 
executors. 

ARGUMENT. 

According to the weight of authority a corporate by-law 
prohibiting the sale or transfer of the corporation’s stock 
to an outsider without first giving the corporation or other 
stockholders an option and opportunity to purchase the 
same is valid and binding upon the stockholders, and a 
number of authorities adhere to the doctrine that regard¬ 
less of the validity of the by-law giving the corporation or 
other stockholders an option to purchase the stock of any 
stockholder desiring to dispose of the same, such a by-law 
gives rise to a binding contract as between the corporation 
and the stockholders and as between the stockholders inter 
sese. We refer to a few of these authorities: 

Nicholson v. Franklin Brewery Co. (1910), 82 Ohio 
S't. 94. 

Chaffee v. Farmers Co-op. Elevator Co. (1918), 39 
N. D. 585. 

Neic England Trust Co. v. Abbott (1894), 162 Mass. 
148. 

Wetland v. Hogan (1913), 177 Mich. 626. 

Hassel v. Pole (1925), 214 App. Div. 654. 

The courts in upholding restrictions say that restrictions 
reasonably protecting incorporators or stockholders in 
their interests by permitting them first to purchase stock 
offered for sale, should be held lawful as promotive of good 
management and sound business enterprise. 
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iln Barrett v. King, 181 Mass. 476, 477 (1922), Mr. Chief 
Justice Holmes in upholding the validity of a by-law pro¬ 
hibiting the sale of shares unless previously offered to the 
Board of Directors, etc., said: 

i “This is not the case of a by-law attempting to cut 
down rights of property already acquired, against the 
i will of some of the owners. The whole stock originally 
was issued to the defendant King in payment for the 
plant and he was desirous of keeping it in the hands 
of consumers, that is of liquor dealers. And this sug- 
! gests a further consideration. Stock in a corporation 
i is not merely property. It also creates a personal re- 
i lation analogous otherwise than technically to a part¬ 
nership. Notwithstanding decisions under statutes, 
i like In re Klaus, 67 Wis. 401, there seems to be no 
greater objection to retaining the right of choosing 
one’s associates in a corporation than in a firm. In 
Price v. Minot, 107 Mass. 49,60, no doubt was thrown on 
the validity of a bv-law much more questionable than 
this.” 


In Doss v. Yingling (1930), 95 Ind. App. 494, the by-law 
adopted after incorporation required owners of stock to 
give other stockholders an option to purchase if they de¬ 
sired to sell. The Court quoted approvingly from Searlcs 
v. Bar Harbor Banking & Trust Co., 128 Me. 34 (1929), 
which held that if the stock was accepted following the 
adoption of a reasonable restriction upon the alienation 
thereof, whether valid as a by-law or not, the restriction 
could be sustained on the ground that it constitutes a valid 
agreement between the stockholders and the corporation, 
especially if it goes no farther than to give an option on 
the stock for a limited period, the court concluding that 
whether it held the restriction of the alienation of the com¬ 
mon stock as valid under the provisions of the by-law, or 
sustained the restrictions by virtue of the agreement en¬ 
tered into between the original incorporators, the result 
would be the same. 

In Rychwalski v. Baranowski (1931) 205 Wis. 193, the 
court in holding valid a by-law requiring stockholder to 
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offer his shares to the remaining stockholders before sell¬ 
ing same to third persons, says: 

“From these cases (cited as authority for court’s 
conclusion) it appears that such restrictions upon the 
alienation of stock as are provided by the charter and 
by-laws in this case are sustained as reasonable pro¬ 
visions for preserving the company against purchase 
of stock by outsiders, rivals, or other disturbers. These 
restrictions are sustained as a contract existing be¬ 
tween the stockholders.” 

In Vannucci v. Pedrinc (1932), 217 Cal. 138, a corporate 
by-law providing that the shares should not be transferred 
or be made the subject of sale or pledge, unless first offered 
to the company or otherwise to the stockholders, was valid 
where the stockholders had expressly consented to its pro¬ 
visions and the party attempting to make the purchase had 
notice and knowledge of the provisions of the by-law. 

A similar provision in Lawson v. Household Finance 
Corporation, 17 Del. Ch. 343, 152 Atl. 723, was held a rea¬ 
sonable restriction. The Court pointed out that this re¬ 
striction was not absolute but merely regulated the transfer 
by giving the Board of Directors an option on the stock for 
a specified time. The Court held that the by-law was a con¬ 
tract between the parties and stressed the fact that the by¬ 
law had been assented to by all the stockholders, including 
those who had attempted to make a sale without compliance 
therewith. 

From the history of the corporation, originating in a 
partnership between the mother and her two sons, the de¬ 
velopment of the business by the efforts of the sons and the 
fact that no change in its shareholders has been made since 
its organization, it must be evident that in including in its 
by-laws Section 15, the incorporators and organizers of the 
corporation intended that if the corporation refused, then 
the shareholders should have the option to take over the 
shares if either the mother or the sons desired to sell. It 
was to be a closely held corporation, with an agreed specific 
plan relating to the disposition of its shares; no outsider 
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was to be permitted to hold shares unless the company or 
the then shareholders refused to purchase and only in the 
event of these refusals was the transfer to others per¬ 
mitted. It must have been contemplated that in the natural 
course of events, the mother would predecease the sons, 
who should be entitled to succeed to her holdings if finan¬ 
cially able to purchase her shares. 
iThe language of Section 15 is emphatic: 

“The stock of this company shall be deemed personal 
' property and SHALL ONLY BE TRANSFERRED 
IN THE FOLLOWING MANNER, AND NOT 
OTHERWISE.” 

The stock was only to be transferred as set forth in the 
by-law’s and in no other manner. The word “transferred” 
was chosen studiously and advisedly for the very purpose 
of anticipating a situation as we have here. By-laws of 
this character ordinarily provide that a devise or bequest 
of the shares shall not be construed or held to be a transfer 
or sale thereof in violation of the by-laws. Such a provi¬ 
sion, however, is not in the by-law under consideration. A 
disposition by bequest or devise is a “transfer” and comes 
within the prohibition of the by-laws. 

In 63 C. J. 777, 778, the word “transfer”, among others, 
is defined as: 

“Any act by which the owner of anything delivers or 
i conveys it to another with the intent to pass his rights 
I therein or the property of one person is vested in 
another.” 

“The conveyance of right, title or property, either 
real or personal, from one person to another, whether 
by sale, gift or otherwise.” 

Iln Wattach v. Stein , 103 N. J. L. 470,472 (1927), it is said: 

“It would be difficult to select a word of more compre¬ 
hensive import than that employed here, or a word bet- 
! ter adapted to indicate its obvious purpose,—transfer 
of shares; not their sale or assignment alone, but, as 
the word implies (Webs. Diet.), ‘any act by which the 
property of one person is vested in another’.” 
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In Re Estate of Amy McCullough, 114 A. L. R. 1302,1304 
(-Wash.-, 74 P. (2d) 877), it is said: 

“The word * transfer,’ in its literal meaning, is 
broader than assignment, and all the authorities agree 
in a definition which in effect covers any act by which 
the owner of anything delivers or conveys it to another 
with the intent to pass his rights therein. Kramer v. 
Spradlin, 98 S. E. 487, 488, 148 Ga. 805.” 7 Words & 
Phrases, Third Series, p. 579. 

“It has been said that the word implies a writing, 
and delivery of possession; imports an obligation; in¬ 
cludes all transactions whereby property of one person 
becomes that of another, whether by descent or pur¬ 
chase, every means or manner by which property can 
pass from the ownership and possession of another, 
and may be held to include the general methods by 
which title to property is passed or interest therein 
created;_” 63 C. J. 780, sec. 4.”. 

In Cheda v. Bodkin, 173 Cal. 172,173, it is said: 

“There is no good reason why a difference should 
be made between a “transfer inter vivos’ and a devise 
of land * * •' and we are constrained to hold that the 
word “transfer” as used in Section 1104 of the Civil 
Code was employed in the general rather than in the 
technical sense.” 

The Court below in its conclusion of law holds (App. p. 
74): 

“The aforesaid corporate by-laws of The Stern 
Company known as Section 15 is textually obscure and 
indefinite, ineffectual and legally inapplicable to any 
of the facts herein presented.” 

IS THE INDICATED PURPOSE AND EXPRESSED 
INTENTION OF THE ORGANIZERS AND SHARE¬ 
HOLDERS OF THE CORPORATION NOT TO BE 
GIVEN EFFECT? 

The Court based its opinion and findings: 

I. On the absence in the by-law of any explicit course of 
procedure, such as the manner of offering the stock to the 
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corporation and shareholders and the price to be fixed 
therefor. 

II. On lack of jurisdiction to supervise a disposition of 
the shares as provided by the by-law because: 

“This Court, the Probate Court, had its jurisdiction 
practically taken away in this case in regard to paying 
debts and distribution because all the parties agreed 
to a special bond and they said that after that there 
is not to be an accounting, or an inventory or appraisal 
of any kind.” (App. p. 68) 

Title 20, Section 303, D. C. Code 1940, providing for the 
giving of a “special bond”, exempts an executor or admin¬ 
istrator from filing “any inventory or render any account”. 
It does not release the executor or administrator from the 
control of the Probate Court. It reads as follows: 

“If the executor is the residuary legatee of the per- 
i sonal estate of the testator, or provided the residuary 
i legatee of full age shall notify his consent to the court, 
i he may, instead of the bond prescribed as aforesaid, 
give bond with security approved by the court, and in a 
penalty prescribed by the court, conditioned to pay all 
the debts and just claims against the testator, and all 
damages which shall be recovered against him as ex¬ 
ecutor, and all legacies bequeathed by the will, in which 
i case he shall not be required to file any inventory or 
render any account. And if such bond be given by the 
! executor, he shall be answerable for the full amount of 
all debts, claims, and damages that may be recovered 
against him as executor as if he were sued in his own 
right, and any legatee may recover the full amount of 
his legacy in a suit on the executor’s bond or in equity, 

1 and the giving of the bond shall be considered an assent 
to the legacy: Provided, That the surety or sureties in 
I said bond shall not be liable for a greater amount than 
I the penaltv thereof. (Mar. 3, 1901, 31 Stat. 1232, ch. 
854, Sec. 264).” 

Under Title 11, Section 504, D. C. Code 1940, that Court, 
among others, has the power and authority “TO EN- 
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FORCE THE DISTRIBUTION OF ESTATES BY EX¬ 
ECUTORS AND ADMINISTRATORS”, but although the 
executors have given a special bond which exempts them 
from filing an inventory and accounts, yet the jurisdiction 
of the Court continues in respect to the supervision of the 
distribution of the estate and the executors remain subject 
to the directions of the Court in making such distribution 
and disposition. 

If the jurisdiction of the Court had terminated by the giv¬ 
ing of a special bond, the Court would not have had author¬ 
ity to pass the order appealed from. 

By-law 15, regulating a transfer, provides that the stock 
of the company “shall first be offered to the corporation,” 
and in the event the corporation does not within a named 
period agree to purchase, then it shall be offered to the 
stockholders, and if none of the stockholders agree to pur¬ 
chase within a fixed period “of said offer”, the holder will 
be privileged to sell. What is meant by requiring the stock 
to be offered is that it shall be offered for sale at a 
price fixed by the offerer,—an indication of a desire to sell 
at a named price, or a request for an offer to purchase by 
the offeree; a proposal for negotiating a sale and purchase 
resulting in a sale or refusal to sell or purchase. 

Had Helene Stern during her life desired to part with 
her shares, she would have offered the shares for sale to 
the corporation, indicating at what price she was willing 
to sell or asking a counter offer, and if such price after 
negotiations or bargaining had not been agreed to by the 
corporation or shareholders, she would have been at lib¬ 
erty to transfer to others. The executors under her will 
can do what she could do if living. They can offer the 
shares to the corporation at a price fixed by them or one 
* fixed by disinterested appraisers. If the corporation or 
shareholders are not in agreement as to the price, it can be 
ascertained and fixed by negotiation or appraisers. 

The same procedure should be had to give effect to the 
by-law as would be followed by a proposal to sell by Helene 
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Stern if living, or to the enforcement of a private or col¬ 
lateral contract between the parties containing similar pro¬ 
visions. Inasmuch as the executors named under the will 
are individually the remaining shareholders of the com¬ 
pany, they could in the event of the refusal of the corpora¬ 
tion to purchase, become the purchasers of the shares with 
the approval of the Probate Court on notice to or consent 
of the residuary legatee. 

It is respectfully submitted that the order of the Probate 
Court should be reversed and the cause remanded with in¬ 
structions to direct the executors in the matter of the dis¬ 
position and transfer of the shares of stock in The Stern 
Company of Washington, Inc. to first offer the shares for 
sale to the said Stern Company of Washington, Inc., and 
if the said corporation within the time specified by Section 
15 of the by-laws of the Company shall not agree to pur¬ 
chase the same, then to offer the shares to the remaining 
stockholders of the corporation, and if none of the stock- 
hblders agree to purchase the same within the time speci¬ 
fied in the said by-law, then to transfer the same as directed 
by the order appealed from. 

Respectfully submitted, 

Leon Tobriner, 

Attorney for Appellant , 

Suite 932, Southern Building, 
15th and H Streets, N. W., 
Washington, D. C. 
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No. 8764 


ABRAM E. STERN, Appellant, 
v. 

HYMEN STERN and CECELIA STERN, Appellees 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLEE HYMEN STERN 


THE CASE 

The above-named appellant hereby seeks to set aside the 
requirement in an Order of the District Court that he and 
his undersigned brother and Co-Executor under the will of 
their Mother, the late Mrs. Helene Stern, of Washington, 
D. C., distribute to themselves and to their Sister, the 
appellee Cecelia Stern, fifty-one shares of the capital stock 
of The Stern Company of Washington, Inc. 
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THE FACTS 

The subscriber has carefully read and substantially 
reaffirms the exhaustive presentation of the facts set forth 
on pages lb to 19, inclusive, of the brief of his appellee 
sister; but, as a practical matter, he respectfully submits 
that the only facts required to be considered by the Court 
in its determination of the issues herein presented are as 
follows: 

The Mother of all the parties to this action, Mrs. Helene 
Stern, at her death on November 23, 1940, left among other 
assets the aforementioned fifty-one shares of the stock of 
the Stern Company of Washington, which she had directed 
in her will be distributed in the proportions of nine shares 
each to the appellant and to the subscriber, named in her 
will as her executors, with a devise of the remaining thirty- 
three shares to their sister, the appellee Cecelia Stern. 

The business of the Company had been established and 
was operated for several years by Max Stern, also a 
brother of the appellant and of the subscriber, who had sold 
it to them and to their mother shortly prior to its incorpo¬ 
ration in 1925. Of the 100 shares of its capital stock, the 
Mother received fifty-one shares, the appellant and the 
subscriber each received 23 1 A> shares, and one additional 
share belonging to each of the latter was issued as qualify¬ 
ing shares to two attorney friends of the family, without 
Consideration and upon the condition that such shares 
should continue to be recognized as the individual proper¬ 
ties of their respective legal owners. 

It was the original fixed intention of the incorporators 
that the business should be operated indefinitely as a family 
project; and to that end a proviso was embodied in the 
by-laws of the corporation prohibiting in effect any trans¬ 
fer on the books of the corporation of any stock sold in 
contravention of an agreement by the incorporators that 
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any stockholder desiring to sell any of his or her stock 
must first have offered it for sale to the corporation and, 
if the latter should have failed to buy it, then to the other 
stockholders. The subscriber as well as the other incorpo¬ 
rators expressly approved the aforementioned by-law, as a 
limitation merely upon the routine transfer on the books of 
the corporation of stock voluntarily sold or otherwise dis¬ 
posed of by any of the original stockholders, and not in any 
sense as nullifying the substantive laws of descent and 
distribution determining the devolution of personal 
property. 

Practically since the incorporation of the Stern Com¬ 
pany, the appellant, with only 24% shares of its capital 
stock, has arrogated to himself complete and almost un¬ 
questioned control of its operations. The subscriber con¬ 
tinued to work in the store, under conditions of exasperat¬ 
ing antagonism from his brother until 1940, when he and 
his appellee sister inherited a similar business established 
by their brother Max at Norfolk, Virginia, to which he 
has since given his major attention. Since the death of the 
testatrix in 1940, the personal attitude of the appellant 
has been such as practically to exclude the subscriber and 
his sister from the corporate premises; and he has never 
condescended to give either of them any direct information 
as to the financial or other results of its operations. 

The appellant has grossly if not criminally mismanaged 
the business, as may be judged from the fact of record in 
this case that the corporation is now confronted with ag¬ 
gregate federal income tax assessments, for the years 1939 
to 1941, inclusive, of approximately $45,000.00, of which a 
considerable proportion represents penalties for deliberate 
fraud imputable solely to the appellant , in circumstances in 
which neither of the appellees was even consulted as to any 
impending controversy with the Treasury Department, 
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until after its initial determination of the claimed de¬ 
ficiencies. 

During the nearly four years which have elapsed since 
the death of the testatrix comprehending a period in which 
any business even half-well managed should have developed 
substantial earnings, neither of the appellees, together 
owning 66 1 / 4% of the stock of the corporation, has received 
one penny in dividends or otherwise from the corporation 
or from the appellant. The capital interest of the ap¬ 
pellees, moreover, has been seriously jeopardized and may 
be entirely dissipated by the unquestionable negligence and 
improvidence, if no more reprehensible attribute or con¬ 
duct, of the appellant, unless the appellees are seasonably 
possessed of their respective shares of the stock to which 
they long have been and are legally entitled, by virtue of 
their mother’s aforementioned bequests to them. 

Both the appellees have consistently and repeatedly urged 
the appellant to distribute their Mother’s estate in con¬ 
formity with her last will and testament; and the sub¬ 
scribing co-executor has been ready and willing at any time 
to collaborate with his brother, the appellant, in effecting 
such distribution. The appellant, however, on one pretext 
or another, has contrived from month to month to delay 
an effectuation of the testamentary wishes of his mother, 
testatrix; and, having finally concluded that he would 
^iever voluntary divest himself of the exclusive control 
which he has so long and so effectually exercised over the 
conduct, operations and earning of the corporation, the ap¬ 
pellee Cecelia Stern at last filed a petition with the Dis¬ 
trict Court for a decree compelling the appellant and the 
subscribing co-executor forthwith to distribute the estate 
of their mother, as directed in her will, or alternatively 
removing both the co-executors thereunder, and appoint¬ 
ing the petitioner in their stead, as in said will provided. 
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Both the respondent co-executors duly answered the peti¬ 
tion ; and at a formal hearing of the issues before Mr. Jus¬ 
tice O’Donoghue, on March 28, 1944, the facts were re¬ 
viewed and the material points of law were discussed by 
counsel for the appellant and for the appellee Cecelia 
Stern; both the co-executors being present in open court; 
whereupon it was adjudged, ordered and decreed, in ma¬ 
terial part, that the co-executors forthwith distribute the 
aforementioned fifty-one shares of the capital stock of the 
Stern Company amongst the parties to this action, as and 
in the proportions directed by the testatrix in her afore¬ 
said last will and testament. 

The appellant thereupon noted an appeal to this Court, 
as to the cited requirements only of the Order now under 
review; but, inasmuch as the action therein directed to be 
taken by the appellant and the subscriber, as co-executors 
under their mother’s will, was and is in exact accordance 
with the wishes heretofore repeatedly expressed by the 
subscriber, he obviously did not subscribe to the appeal. 
Being advised, however, that he might be deemed to have 
been a necessary party to any action which may now be 
taken by the Court herein, the subscriber appears of rec¬ 
ord as an appellee. 


THE QUESTION 

The subscriber is not a lawyer, but his respect for the law 
has long been based upon his understanding that its pre¬ 
cepts in their final analyses are founded upon the common 
sense which constitutes the fundamental asset of every 
successful business man. And, having attained a fair 
measure of success in the mercantile business, by an appli¬ 
cation of those principles, the subscriber respectfully sub¬ 
mits his common-sense conception of the legal questions 
now before this Court, and of the theories of common sense 
upon which he believes those questions should be decided. 
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By his tacit acquiescence in all the provisions of the 
Order from which the appellant has not appealed, he has 
reduced the issues before this Court to a single question, 
as to the legal propriety or the asserted illegality of the 
requirement by the District Court that he and the sub¬ 
scriber, as executors aforesaid, accept the eighteen shares 
of the stock in question which their mother had bequeathed 
lo them, and deliver the remaining thirty-three shares of 
said stock to their sister the appellee Cecelia Stern. 

ARGUMENT 

i 1. Meaning of term “transferred”, as used in questioned 
by-law: The subscriber has carefully read and reviewed 
the arguments of the appellant’s counsel, on pages 10-11 
of his brief herein, directed to his proposition that the 
corporate by-law in question is not, as held by Mr. Justice 
O’Donoghue, “textually obscure and indefinite, ineffectual 
and legally inapplicable to any of the facts herein pre¬ 
sented”, with particular reference to the cited judicial defi¬ 
nitions of the word “transfer”. The subscriber, being 
merely a business man and not a lawyer, presumes no com¬ 
ment upon the general pertinence, if any, of the quoted 
definitions; but the present record discloses no intimation, 
and as a matter of fact could have disclosed no intimation, 
that any such possible scope of the vtord “transfer” was 
brought to the attention of the incorporators of the Stern 
Company of Washington, at the time of their adoption of 
the by-law now in question. 

i It is commonly understood, of course, that corporate 
dividends may lawfully be paid only to stockholders to 
whom their stock has been “transferred” on the books of 
the issuing corporation; and, in a practical sense, there¬ 
fore, it may be taken for granted that no sensible person 
would purchase or otherwise voluntarily acquire, at any 
cost to himself, any stock which might thereafter be found 
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to be valueless to himself because of his inability to have 
had it recorded in his name on the books of the corporation 
which had issued it. A prohibition in a corporate by-law, 
therefore, against a “transfer’’ on its books of any of its 
stock voluntarily sought or attempted to have been dis¬ 
posed of by a former stockholder, except after a due ob¬ 
servance by such stockholder of the prescribed procedural 
directions, might in practice discourage any voluntary pur¬ 
chase, and to that extent preclude any voluntary sale, of 
any stock in violation of the spirit as well as the letter of 
the forbidding by-law. 

To contend, however, that a stock certificate bearing such 
a restrictive indorsement, in the hands of a judgment 
debtor, would be immune from attachment by a judgment 
creditor—and a reasonable extension of the theory asserted 
by the appellant’s attorney would justify such a conten¬ 
tion—in the well-considered lay opinion of the subscriber, 
would be to argue an obvious absurdity. 

Even more obviously absurd would be the contention 
implied if not expressly asserted by the appellant that a 
stockholder dying in the possession of a similarly restricted 
stock certificate would be denied the right to give or be¬ 
queath such stock to his heirs at law or other named 
beneficiaries, as any such limitation upon the laws of descent 
and distribution might disastrously affect such legally 
intended distributees of the affected stock, and might in 
special cases result in a complete abrogation or frustra¬ 
tion of the intentions of a testator whose lifetime may 
have been devoted to the acquisition of the stock, which 
may have constituted his only transmissible asset at the 
time of his death. 

By an assertion of that obvious absurdity, the appellant 
has contrived for nearly four years to defeat the expressed 
will of his mother, and has ruthlessly ignored the common 
interests of stockholders owning 66%% of the capital stock 
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of the Stern corporation. And, unless the appellant be now 
compelled by an affirmance of the challenged Order of the 
District Court the appellant will continue to manage or mis¬ 
manage the business of the corporation as if it were his 
own sole proprietary interest. 

To preclude a perpetuation of that intolerable situation, 
therefore, the order from which the appellant has appealed 
should be affirmed. 

1 2. Intended “family ” control of corporation unaffected 
by required distribution of stock: The appellant’s defense 
of the controverted by-law, as having been intended by the 
incorporators to have insured the control of the corpora¬ 
tion by the immediate members of the Stern family, is con¬ 
clusively answered and refuted by the fact that a literal 
compliance with the order by the appellant and by his sub¬ 
scribing co-executor will still preserve the family control 
of the corporation through the continued conjoint owner¬ 
ship of all its stock by the appellant, the subscriber and the 
appellee Cecelia Stern. 

i 3. By-law uncertain , vague and ineffectual: The require¬ 
ment in the asserted by-law that stock of the corporation, 
to be eligible for transfer, “shall first be offered to the 
eiorporation”, and if not purchased by it then “shall be 
offered to the stockholders of the corporation”, with no 
intimation of the price, if any , to be paid by the offerees in 
either event for the stock, and with no indication of any 
formula whereby the corporation or the stockholders in 
either case may determine the acceptability or the unac¬ 
ceptability of the offer, would leave the offering stockholder 
free to exact a price so extortionate that he would know in 
advance that neither offer would be accepted, and, neither 
offer having been accepted, he would then be “privileged 
to sell” the stock. The by-law is silent as to the manner 
in which the offer in either case shall be submitted, whether 
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verbally, by mail, telegraph or telephone, or by advertise- 
i ments in current newspapers; and the requirement that 
i it shall be offered “to the stockholders”, without specify¬ 
ing which stockholders, might be held to require the offer¬ 
ing stockholder to offer his own stock to himself. The by¬ 
law therefore is unintelligible in its phraseology, unen¬ 
forceable in its terms, and wholly inapplicable to any of the 
facts here under consideration, 
i 4. By-law peculiarly inapplicable to existing situation: 
The outstanding stock of the Stern corporation is owned 
in its entirety by the appellant, the subscriber and the unad- 
i ministered estate of their deceased mother, of which they 
are the co-executors. If the fifty-one shares belonging to 
the estate were “offered to the corporation”, the offer 
would have to be accepted or rejected by a vote of the ap¬ 
pellant and the subscriber, individually, as the several 
! record owners of forty-nine shares, and the identical stock 
offered for sale to the corporation would have to be voted 
for or against the proposed sale by the appellant and the 
subscriber as coexecutors of their mother’s estate. If for 
any reason the only voting stockholders should prefer to 
purchase the offered stock for their own accounts, they 
would have the legally unquestionable right to vote against 
i an acquisition of the stock by the corporation, regardless 
of the price, if any, at which it might be offered. If the 
fifty-one shares of stock should then be “offered to the 
stockholders, they might reasonably be expected, as co¬ 
executors of the owning estate to have fixed a price so low 
that they, being the only interested and the only articulate 
stockholders, might be able to buy it and divide it between 
themselves, with disastrous consequences to the estate and 
1 to the appellee Cecelia Stern, who in that event would 
receive but a pittance for the stock which had been uncon¬ 
scionably withheld from her by the appellant. A refusal 
i by the only outstanding stockholders as well as by the 
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corporation to have purchased the stock, which in either 
event they would have offered to themselves, at prices fixed 
by them, -would clearly indicate that the stock is valueless; 
and it probably could not be sold at any price, even if the 
Estate were then “privileged to sell it”. 

There is no conceivable circumstance, therefore, in which 
the by-law in question might be intelligently applied or 
administered; and the conclusion of the District Court 
that the by-law is “textually obscure and indefinite, inef¬ 
fectual and legally inapplicable to any of the facts herein 
presented”, and the Order based in part upon that con¬ 
clusion, should be affirmed. 

1 5. Appellant’s individual interest in distribution of stock: 
The appellant has not disclosed the reason if any for his 
. still continued opposition to the distribution of the stock 
required by the Order from which he has appealed; but it 
may be assumed that one of his reasons, if any, is based 
upon his desire to acquire the distributable stock for him- 
.self, by exercising his authority as a co-executor to have 
the stock “offered to the corporation”, then voting as a 
director of the corporation to have it reject the offer, then 
again invoking his power as a co-executor to have the stock 
offered to himself and the subscriber as the sole outstand¬ 
ing stockholders of the corporation, and then exercising 
his individual option thereupon conferred upon him to pur¬ 
chase the stock at the price thereof determined by him as 
a co-executor. A mere recitation of these possible or ap¬ 
parent purposes bespeaks their refutation as preposter¬ 
ous, and affords a conclusive answer to the appellant’s 
objections underlying his present appeal. If the assump¬ 
tion be correct that he desires to acquire any portion of 
the distributable stock by purchase or otherwise, it is at 
least surprising that he has so persistently refused to ac¬ 
cept the nine shares to which he is legally entitled under his 
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mother’s will, without consideration, if only he will at the 
same time collaborate with the subscriber to distribute the 
remaining 42 shares still held by his mother’s estate. 

6. Transferred stock in hands of distributees subject to 
identical limitations restricting voluntary alienation of 
stock in lifetime of testatrix: Conceding arguendo the as¬ 
serted validity and effectuality of the by-law here in ques¬ 
tion, it would follow that the testatrix during her lifetime 
might not voluntarily have transferred her stock in the 
Stern corporation without a technical observance of the 
procedural conditions defined in the by-law, even though 
the latter may not be effectively invoked by the appellant 
to defeat the rights of the appellees to have had their 
mother’s stock transferred to themselves upon her death, 
as in her will provided. The present objections of the ap¬ 
pellant, therefore, may be conclusively answered by an 
admission that the appellees will receive and accept their 
respective distributive interests in the stock now held by „ 
the estate, in so far as future voluntary transfers may be 
concerned, impressed with a specific limitation upon their 
rights voluntarily to sell or otherwise dispose of their 
shares, except upon the directional limitations prescribed 
in the by-law in present controversy. 

CONCLUSIONS 

The by-law invoked by the appellant in purported justifi¬ 
cation of his recalcitrant refusal to discharge his fiduciary 
obligations under his mother’s will, and to liquidate his 
mother’s estate as in her will provided, is vague, uncer¬ 
tain, indefinite and legally ineffectual; and if it is entitled 
to be accorded any legal effect, that effect must be re¬ 
stricted to transfers of stock by legal sales or other volun¬ 
tary action of the stockholders. The by-law obviously can 
not be availed of by the appellant as a pretext for defeat- 
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ing or delaying indefinitely the distributions of stock to 
which the appellees are legally entitled, as the by-law can 
have no legal application to transfers of the stock by devolu¬ 
tion at the death of a particular stockholder or to other 
involuntary alienations of the stock of legal process. The 
imputed purpose of the incorporators of the Stern Com¬ 
pany in adopting the by-law, to retain the control of the 
Corporation in the hands of the immediate family will be in 
no wise abridged or abrogated by the distribution of the 
stock required by the Order from 'which the appellant has 
appealed, as all the stock will continue to be held by the 
three affected children of the testatrix stockholder. It 
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would be palpably unconscionable to permit, and much 
more so to require, the appellees to submit to the scheme in¬ 
voked by the appellant whereby he would be allowed to 
buy or otherwise acquire the stock in question, as an indi¬ 
vidual or as a director of the corporation, on a pro forma 
offer of the stock to and by himself as an executor under 
the will of his deceased mother. The Order appealed from 
has correctly applied the law of the case and should be 
affirmed. 

Respectfully submitted. 

Hymen Stern, 

In His Own Proper Person, 

' 500 Market Street, 

Norfolk, Virginia. 


(4342) 














INDEX 


Subject Index 

Page 

Statement of the case. 1 

The pleadings. 1 

Petition of appellee Cecelia Stem for order 
requiring executors to distribute estate, or 
in the alternative to remove Executors, or 
Executor Abram E. Stern, and appoint said 
appellee sole executrix, or joint executrix, 
as provided in last will of her mother, 

Helene Stern. 2 

Answer of appellee Hymen Stem, co-executor. 2 

Answer of appellant, Abram E. Stem, co¬ 
executor. 2 

Amendment to petition of appellee Cecelia 

Stem, legatee, and residuary legatee. 9 

Proceedings at hearing of case before Mr. Justice 

O’Donoghue. 17 

Findings of facts. 18 

Conclusions of law. 18 

Order directing executors to making distribution of 
estate, including 51 shares of stock of The Stem Co., 
corporation, as directed by last will of testatrix, 

Helene Stem. 19 

Appeal by appellant, Abram E. Stem, co-executor, 
from that part of order directing distribution that 
requires executors to distribute the stock of said 

corporation as required by last will. 19 

Summary of argument. 20 

Argument.... 22 

Table op Cases 

Albert E. Touchert, Inc . v. Thompson, 259 Mass. 220.. 33 

Baron v. Duncan Exr. 6 La. 100. 38 

Bartlett v. Fourton , 115 La. Ann. 26, 36 So. 882 . 39 

Blank v. Independent Ice Co., 153 la. 241, 133 N. W. 

344, 43 L.R.A. (NS) 115. 35 


—4042 


















ii INDEX 


Page 

Charles v. Byrd, 29 S. C. 544, S S. E. 1.. 28 

Colt v. Colt, 111 U. S. 579. 40 

DeB. Greene v. Robbins & Sons, Inc., 22 Del. Ch. 394, 

2 A. (2) 249 (1938). 24 

Doe ex dem. Goodbehere v. Bevan, 3 Maule & S. 353, 

105 Eng. Reprint, 644. 27 

E. I. Dupont De Nemours & Co. v. Rathe Film Corp., 

25 Fed. Supp. 850. 36 

Farmers’ etc. Bk. of Lineville v. Wasson, 48 la. 336, 

30 Am. Rep. 398. 26 

Farmers’ Loan & Tr. Co. v. Chicago, P. & S. R. Co., 

163 U. S. 31. 24 

Folsom v. Harr, 218 Ill. 369, 75 N. E. 987. 29 

Fopiano v. Italian Catholic Assn., 260 Mass. 99, 156 

N. E. 780. 37 

Francis v. Ferguson, 246 N. Y. 516, 159 N. E. 416- 28 

Gazlay v. Williams, 210 U. S. 41, 52 L. ed. 950 . 27 

Good Fellows Associates v. Silverman, 283 Mass. 173, 

186 N. E. 48. 30 

Hutchins v. Hutchins, 48 U. S. App. D. C. 286. 40 

In Re Discoverers Finance Corp., I Ch. (Eng.) 312, 18 

Ann. Cas. 337; note 27 L. R. A. 271. 26 

Ireland v. Globe Milling etc. Co., 19 R. I. 180, 29 

L. R. A. 429 . 26 

Ireland v. Globe Milling Co., 20 R. I. 190, 38 A. 116, 

! 38 L. R. A. 299, notes 27 L. R. A. 272, 19 Ann. Cas. 

703.. 26 

Johnson v. Stone, 215 Mass. 219.. 37 

Johnston v. Lafiin, 103 U. S. 800, 803.... 39 

Lane v. Albertson, 79 N. Y. 947, 78 App. Div. 607_ 31 

Lawson v. Household Finance Corp., 17 Del. Ch. Rep. 

343, 152 A. 723 (1930). 23 

Lee v. Lorsch, 37 Upper Canada, Q. B. 262 . 28 

London, Paris & American Bk., Ltd. v. Aronstein, 117 
F. 601, 54 C. C. A. 663 (9) cert. den. 187 U. S. 641.. 22 

McDonald v. Farley & Loetscher Mfg. Co., 226 la. 53, 

283 N. W. 261, 264, 265 . 34 

Mechanics’ Bk. v. Merchants’ Bk., 45 Mo. 513, 100 
Am. Dec. 388 


26 























index iii 

i 

Page 

MiUer v. Farmers’ Milling etc. Co., 78 Neb. 441, 110 

I N. W. 995 (Note: 19 Ann. Cas. 703). 26 

Morgan v. Struthers, 131 U. S. 246. 24 

McNulta v. Com Belt Bk., 164 Ill. 427, 45 N. E. 954 . 25,26 

! Mundt v. Com. Nat’l Bk., 35 Utah, 90, 99 P. 454 . 25 

New England Tr. Co. v. Abbott, 162 Mass. 148 .24,27,34 

Nicholson v. Franklin Brewing Co., 82 Ohio St. 94, 91 

N. E. 991, 19 Ann. Cas. 699. 26,27 

O’Brien v. Cummings, 13 Mo. App. 197. 39 

O’Neil v. Wolcott Min. Co., 174 F. 527, 98 C. C. A. 309, 

27 L. R. A. (N.S.) 200. 25 

Roe ex dem. Gregson v. Harrison, 2 T. R. 425, 100 Eng. 

Reprint. 31 

Scanlan v. Snow, 2 U. S. App. D. C. 138, 155. 22 

Seers v. Hind, 1 Vesey Jr’s 294. 27,30 

Serota v. Serota, 5 N. Y. S. (2) 68, 168 Misc. 27. 30 

! Silversmiths Co. v. Reed & Barton Copr., 199 Mass. 371, 

85 N. E. 433. 34 

Squire v. Learned, 196 Mass. 134, 81 N. E. 880; 12 

Ann. Cas. 977. 27,37 

I Victor G. Bloede Co. v. Bloede, 84 Md. 129, 34 A. 1127, 

note 33 L. R. A. 107. 25,26 

WeatheriU v. Goering, 12 Vesey Jr’s, 504, 30 Eng. 

Reprint 351. 27 

Westminster Nat. Bk. v. New England Electrical Works, 

73 N. H. 465, 62 A. 971, 3 L. R. A. (NS) 551. 25 

Wilson v. Snow, 228 U. S. 217, 224, 225, affirming 
s. c. 35 U. S. App. D. C. 562 . 40 

! Text Books 

16 R. C. L. 837, 838 . 36 

14 C. J. P. 671, note 99. 30 

12 Ann. Cas. 979 . 37 

i McAdam, Landlord & Tenant, 3rd Ed. p. 786. 27 

























IN THE 

United States Court of Appeals 

for the District of Columbia 
April Term, 1944 


No. 8764 


ABRAM E. STERN, Appellant, 
vs. 

HYMEN STERN, CECELIA STERN, Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA, HOLDING PROBATE COURT 


BRIEF FOR APPELLEE CECELIA STERN 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court to entertain this appeal 
is conferred by Title 17, section 101, D. C. Code (1940), and 
section 226, D. C. Code (1924). 

STATEMENT OF THE CASE 

The appellant, Abram E. Stern, one of the executors 
under the last will of his Mother, Helene Stern, seeks by his 
appeal to reverse that part of the order of distribution of 
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the testatrix’s estate (Joint Appendix, pp. 75-77, separately 
printed, hereinafter referred to as J. A.) passed April 10, 
1944, by the District Court below, holding Probate Court 
(Mr. Justice O’Donoghue presiding), which directs (J. A. 
76) appellant and his co-executor, Hymen Stern, brother 
of appellant and one of the appellees, not appealing), to 
distribute, pursuant to Item VI (J. A. 2) of the will of 
testatrix, fifty-one (51) shares of the capital stock of The 
Stern Company of Washington, Inc., corporation, which 
fifty-one (51) shares were owned and possessed by testatrix 
at the time of her death (Findings of Facts, J. A. 72) as 
follows: nine (9) shares to appellant, Abram E. Stern, nine 
(9) shares to appellant’s brother, Hymen Stern, appellee, 
and the remaining thirty-three (33) shares to appellee 
Cecelia Stern, sister of appellant and appellee Hymen Stern 
i(J. A. 76), which is exactly as said stock is bequeathed 
to each of them by Item VI of the will (J. A. 2-3) in view of 
the fact that each of said named beneficiaries survived the 
testatrix (J. A. 2-3,12). 

The order of distribution (J. A. 75-77), directing the 
executors to distribute the entire estate, was based upon a 
hearing (J. A. 46-71) in open court, upon the petition of 
appellee Cecelia Stern (J. A. 8-21) (praying for an order 
requiring the executors to make final distribution of her 
Mother’s estate (J. A. 20), or, alternatively, for an order 
removing the executors and appointing appellee Cecelia 
Stern sole executrix as provided by Item IX (J. A. 5) of her 
Mother’s will (J. A. 20)), answer of appellee Hymen Stern, 
co-executor (J. A. 25-29), answer of appellant executor 
Abram E. Stern (J. A. 30-42), Findings of Facts (J. A. 
71-74) and Conclusions of Law (J. A. 74). 
i The above named corporation is not a party to this rec¬ 
ord, nor was it a party in the court below. 
i Helene Stern, a domiciled resident of the District of 
Columbia, and Mother of appellant and appellees, died in 
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this city on November 23, 1940, seized and possessed in 
fee simple of a parcel of real estate, 1411 Hamilton Street, 
N. W., this city, where she had resided; and also personal 
property consisting of $4,950, to her credit in a local bank 
(J. A. 32), a large number of promissory notes, aggregating 
nearly $30,000, in the custody of the American Security & 
Trust Company, left by decedent in her life time with the 
Bank, for collection, for her account (J. A. 66, 73), and 
also 51 shares constituting a majority (J. A. 15, 48, 65), 
of the capital stock, registered in her name, of The Stern 
Company of Washington, Inc., a corporation, of which the 
decedent was the president at the time of her death, and 
had been since the company was incorporated in 1925. 

The company was engaged in the purchase, manufacture, 
sale and exchange of store equipment and household fur¬ 
nishings (J. A. 12), in store-room 631 Louisiana Avenue, 
N. W., this city, which real estate, as well as other valuable 
parcels of real estate, situated in this District, is owned 
by the said corporation (J. A. 48). 

The above mentioned business was organized as a cor¬ 
poration in 1925, under the laws of Delaware, by decedent, 
Helene Stern, and her then two young sons, appellant 
Abram E. Stern, and appellee Hymen Stern, the Mother 
receiving 51 shares of the capital stock of the total issue 
of 100 shares and to the date of her death she continued as 
the owner of said majority interest (J. A. 48). Each of 
the two sons received 23% shares of stock and still own 
the same. The remaining 2 shares were allotted to the 
attorneys who represented the parties, to qualify them as 
members of the Board of Directors with no right, however, 
to participate in dividends or other financial interest in 
the company. 

The appellant, Abram E. Stern, has always been the vice- 
president, and the appellee, Hymen Stern, has always been 
the secretary-treasurer of the company (J. A. 56). 
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The will (J. A. 1-6) of testatrix, hereinafter referred to, 
dated December 2, 1932 (J. A. 6), disposed of her entire 
estate, and was filed with the Register of Wills November 
30,1940 (J. A. 73), proved January 8, 1941 (J. A. 8, 71-72), 
nominated her two sons, appellant Abram E. Stern and ap¬ 
pellee Hymen Stern, as the first Executors thereof (J. A. 
5). The will provided that no bond or undertaking be re¬ 
quired of the Executors (J. A. 5). The will was, by order 
dated January 22, 1941 (J. A. 7), of the Probate Court 
(J. A. 6-7), admitted to probate upon the petition of said 
first two named Executors, the other three adult heirs at law 
having filed their consent, no objection having been filed 
(J. A. 7). 

The order accordingly appointed appellant Abram E. 
Stern and appellee Hymen Stern Executors, who qualified 
on January 23, 1941 (J. A. 8) by giving a special under¬ 
taking of $5,000, with surety, as required by the order, 
atid letters testamentary issued to them on January 23, 
1941 (J. A. 8). 

The testatrix left surviving her five adult children, three 
sons, Abram E. Stern (appellant), Hymen Stern (appellee), 
and Edward E. Stern, and two daughters, Cecelia Stern 
(appellee) and Rosa S. Wender (J. A. 12). 
i By her will, after directing the payment of her just 
debts and the expenses of her last illness, funeral and 
burial (J. A. 1), testatrix bequeathed to her daughter, Rosa 
S. Wender, a diamond brooch; to her granddaughter, Jennie 
Wender Diamond, a solitaire diamond ring; $25.00 to Max 
E. Stern, a son who predeceased testatrix; and $25.00 to 
her son, Edward E. Stern (J. A. 2, 12). 

In view of the fact that testatrix’s two sons, Abram E. 
Stern (appellant) and Hymen Stern (appellee) and her 
daughter, Cecelia Stern (appellee), survived the testatrix, 
by the provisions of Items VI, VII and VIII (J. A. 2-4-5) of 
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her will, the estate, real and personal, of testatrix, is dis¬ 
tributable as follows: 

As to the 51 shares of the capital stock of The Stern Coni' 
pany of Washington, Inc.: 9 shares to appellant Abram E . 
Stern; 9 shares to appellee Hymen Stern, and the remain¬ 
ing 33 shares to appellee Cecelia Stern (Items VI of will, 
J. A. 2-3); 

Premises 1411 Hamilton Street, N. W., to appellee Cecelia 
Stern (Item VII of will, J. A. 3-4); and 

All of the rest, residue and remainder of testatrix’s 
estate to appellee Cecelia Stern (Item VIII of will, J. A. 
4-5). 

By Item IX (J. A. 5) of her will, the testatrix appointed 
her two sons, Abram E. Stern and Hymen Stern, first Ex¬ 
ecutors, with the following condition: 

“If, however, either of my said two sons, by reason 
of death or otherwise, shall fail to undertake, or having 
undertaken, to complete the discharge of his duties as 
co-executor under this my last will and testament, 
then in either of such events I hereby name, constitute 
and appoint in his place and stead my said daughter, 
Cecelia Stern, as co-executrix under this my last will 
and testament, and in such event I hereby confer and 
impose upon my said daughter and such remaining 
son, as executors hereunder, all the powers and duties 
hereinbefore conferred and imposed upon my said two 
sons, as such executors.” 

“Wherever in this my last will and testament I have 
used the word 1 executors’ the same shall be taken to 
mean both of my two sons hereinbefore named as such, 
or in case of the death or inability to act of either of 
them, then such other son and my said daughter here¬ 
inbefore named as alternate co-executrix hereunder, or 
in case of the death or inability to act of any two of 
my said two sons and daughter, then such remaining 
one of them alone.” (J. A. 5-6). 
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The usual publication of notice to creditors was made in 
The Washington Law Reporter and in The Evening Star, 
of which proof was filed in the probate case, Estate of 
Helene Stern, on May 13, 1941, and on June 10, 1941, re¬ 
spectively (J. A. 8), but no account was rendered by the 
Executors in the Probate Court or to Appellee Cecelia 
Stern. 

On June 22,1943 (J. A. 24-5), appellee, Cecelia Stem, to 
whom was bequeathed thirty-three (33) shares of the capi¬ 
tal stock of The Stern Company of Washington, Inc., and 
to whom was also devised all the rest, residue and re¬ 
mainder of the estate, filed her verified petition (J. A. 8-25) 
against the Executors, in the Probate Court, in the admin¬ 
istration case, setting forth, in substance, among other 
things, the proceedings on record in the Probate Court 
delating to her Mother’s will (J. A. 9-10), as is hereinabove 
outlined, and praying that the Court consider the same part 
of her petition; and further alleging, on information and 
belief, that all the just debts, including expenses of the last 
illness, and funeral expenses of testatrix, had been paid; 
that no one asserting a claim as creditor of testatrix had 
filed any claim against the Estate of her Mother, or against 
her Executors; that inheritance taxes of the Estate had 
been paid to the collector of taxes of the District of Colum¬ 
bia (J. A. 10-11) and also federal estate taxes to the collec¬ 
tor of internal revenue due the United States, evidenced 
by receipts attached to the petition (J. A. 11, 23, 24); that 
the terms of the will bequeathing to her 33 shares of the 
capital stock of The Stem Company (J. A. 12); that by 
Item VHI of the will she was entitled to the residuary 
estate left by her Mother (J. A. 13); that, although peti¬ 
tioner had repeatedly requested the Executors to dis¬ 
tribute the Estate, the Executors have failed, refused and 
declined, and they still fail, refuse and decline to do so 
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(J. A. 14); that the Executors have never rendered any 
accounting to the petitioner, or to the Court, with respect 
to the assets of the Estate of her Mother, nor have the 
Executors paid to petitioner any sum of money whatever 
or delivered anything of value to petitioner under any of 
the Items of the will of her Mother (J. A. 14); that Item 
IX of the will appoints petitioner coexecutrix, or execu¬ 
trix, in case the Executors, or either of them, fail to com¬ 
plete the discharge of the duties of Executors or Executor 
(J. A. 14-15); that more than two years and seven months 
have elapsed since the death of testatrix and the Execu¬ 
tors have made no distribution of the Estate (J. A. 15-16); 
and further alleging that although Abram E. Stern, one 
of the Executors, is only a minority stockholder of The 
Stern Company of Washington, he, as coexecutor, since 
the death of testatrix, has arrogated to himself the sole 
and exclusive control, direction and management of the 
business of The Stern Company to the same extent as though 
he is the owner of all of the capital stock of the company, 
and he has wilfully, persistently and recalcitrantly declined 
and refused, and still declines and refuses to permit peti¬ 
tioner to examine or cause to be examined the records of 
the business, or otherwise to inform herself as to the con¬ 
duct of the business, or as to the profits of the business, or 
the disposition thereof; that petitioner is informed and be¬ 
lieves, and avers that said Abram E. Stern, as coexecutor, 
has likewise refused and still refuses to permit his coexecu¬ 
tor to enter, and he has forcibly excluded and precluded 
his coexecutor from entering the premises in which the 
aforesaid business is conducted, and from participating in 
any way in the conduct, direction and management of the 
business, and from informing his coexecutor as to the oper¬ 
ations of the business, the amount of the gross earnings 
therefrom, the nature and extent of disbursements legally 
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chargeable or actually charged against the earnings, or 
as to the disposition of net profits, if any, earned from 
said business (J. A. 16); that, on information and belief, 
executor Abram E. Stern (appellant) continuously, since 
the death of testatrix, has wilfully, persistently, improvi- 
dently and fraudulently refused, declined and failed, and 
now so refuses, declines and fails to keep and maintain, 
or to have caused said corporation to keep and maintain 
the records of its corporate earnings and disbursements re¬ 
quired by the governing revenue statutes of the United 
States, and of the District of Columbia to have been so 
kept and maintained; that Abram E. Stern (appellant) has 
deliberately, wilfully and fraudulently refused, and now so 
refuses to render due and proper accountings and Returns 
of the taxable income of said corporation, either to the col¬ 
lector of internal revenue as to Federal Income Taxes, or 
to the collector of taxes of the District of Columbia as to 
income due on said earnings, and that because of such wilful 
and fraudulent misconduct and negligence of the coexecu¬ 
tor, Abram E. Stern, the corporation has been, and will be 
subjected to the assessments and penalties leviable by the 
United States and by the District of Columbia in cases of 
w’ilful and fraudulent failures to have filed due and proper 
accountings and Returns of said corporation taxable in¬ 
come for the years 1940, 1941 and 1942, all to the serious 
financial detriment and waste of said Estate (J. A. 17). 

The petitioner cited (J. A. 17-18) section 11-514, D. C. 
1940 Code (same as Title 18, sec. 134, D. C. 1929 Code), 
which provides, in substance, that the Probate Court has 
the power to order any executor, administrator, collector, 
guardian, or testamentary trustee, who appears to be in 
default in the fulfillment of any duty, to be summoned to 
appear and fulfill his duty in the premises, on pain of rev¬ 
ocation of his power to act, and make such further order 
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and other appointment as justice may require (J. A. 18). 

Petitioner alleged (J. A. 18) that, in view of the valuable 
business of The Stern Company, and good will thereof, of 
which company the testatrix died owning 51 shares of the 
total of 100 shares, the undertaking of the Executors, of 
$5,000, is wholly insufficient to protect the interests of peti¬ 
tioner (appellee Cecelia Stern) as legatee and residuary 
legatee under her Mother’s will (J. A. 18); that, upon in¬ 
formation and belief, petitioner avers that the debts of the 
testatrix have been paid, and Abram E. Stern, coexecutor, in 
refusing to make distribution, is wasting the assets of the 
Estate, or the said assets are in danger of being lost, wasted, 
or misappropriated, and by reason thereof, the said Execu¬ 
tors or the aforesaid coexecutor, Abram E. Stern, should 
be removed (J. A. 18). 

The petitioner set forth (J. A. 18-19) sec. 20-302, D. C. 
1940 Code (same as sec. 132, D. C. 1929 Code) which pro¬ 
vides, in substance, that whenever a testator shall, by last 
will, request that his executor be not required to give bond, 
the bond shall be in such penalty as the court may consider 
sufficient to secure payment of the debts due by the testator, 
the penalty not to exceed double the value of the personal 
estate; and when less than this sum it may be increased, or 
an additional bond may be required, whenever it shall be 
made to appear to the court that the bond given is insuffi¬ 
cient to secure payment of debts; that whenever any party 
interested shall make it appear to the court that any executor 
who has given such bond only as therein provided for is 
wasting the assets of the estate or that the assets are in 
danger of being lost, wasted or misappropriated, then the 
said executor may he removed or required to give addi¬ 
tional bond with security in a penalty sufficient to secure 
the interests of all the creditors, distributees, and legatees 
entitled to take said estate, and on his failure to give bond 
as required his letters may be revoked; and upon such rev- 
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ocation the same results shall ensue as hereinafter pro¬ 
vided in section 20-108 (J. A. 19). 

Petitioner also cited (J. A. 19-20) sec. 20-107, 1940 D. C. 
Code (same as T. 29, sec. 77) which provides, in substance, 
that if any joint executor, administrator or collector shall 
apprehend that he is likely to suffer by the negligence or 
misconduct in the administration or the improper use or 
misapplication of the assets of the estate by any coexecutor, 
coadministrator, or cocollector, he may make complaint 
to said court; and if said complaint shall be adjudged well 
founded, the court shall have authority, in its discretion, 
to revoke the powers and authority of the executor, ad¬ 
ministrator or collector so complained of and to compel the 
delivery and surrender to the remaining executor, adminis¬ 
trator or collector of the assets and all books, papers and 
evidences of debt of the estate that may be in the possession 
or control of the person so dismissed from the administra¬ 
tion; and the remaining executors, administrators or col¬ 
lectors shall be entitled to recover, in an action on the case, 
for any loss or damage they may suffer through the execu¬ 
tor, administrator or collector whose powers shall have 
been revoked (J. A. 20). 

Petitioner further alleged (J. A. 20) that she long has 
been and now is entitled to receive her distributive share of 
said Estate and that if the Executors should further refuse 
or fail or neglect to effectuate said distribution, they should 
bo forthwith removed as such Executors, and that petitioner 
should be appointed sole Executrix in their stead in accord¬ 
ance with the terms of the aforesaid will of Helene Stern, 
deceased, to the end that final distribution of the assets of 
her Estate may be had without further delay (J. A. 20). 

The prayers (J. A. 20) are for process against the Ex¬ 
ecutors; that the Executors be required to make final dis¬ 
tribution of the assets of her Mother’s estate without fur¬ 
ther delay in accordance with the terms and provisions of 
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tlie last will and testament of Helene Stern, deceased; or, 
alternatively, that the Executors be removed, and peti¬ 
tioner, Cecelia Stern, be appointed sole Executrix as is 
provided by Item IX of the will of Helene Stern, deceased, 
! and for general relief (J. A. 20-21). 

On July 12,1943, Hymen Stern, appellee, coexecutor, filed 
his verified answer (J. A. 25-30) to the petition of his sister, 
Cecelia Stern, in which he admits (J. A. 25-26) Paragraphs 
1, 2 and 3, alleging citizenship and residence of the parties, 
the death of his Mother on November 23, 1940, leaving a 
valid last will, dated December 2,1932, in which he and his 
brother, Abram E. Stern, are named as first executors, and 
that upon their petition the will was admitted to probate 
on January 22, 1941, by order of court, which appointed 
them Executors; that they qualified, giving special under¬ 
taking, and on January 23, 1941, letters testamentary were 
issued to the Executors; admits that notice to creditors were 
duly published and admits Paragraph 4a of the petition 
which alleges payment of all the just debts, including ex- 
I penses of the last illness, and the funeral expenses of testa- 
! trix; alleges, upon information only now first disclosed to 
answering defendant by his coexecutor since the petition 
of his sister was filed, that the Bureau of Internal Revenue 
i has asserted a claim against the subject estate for certain 
allegedly delinquent individual income taxes due from the 
' decedent for the years 1934 to 1940, inclusive, in the prin- 
! cipal sum of $1,520.43 (J. A. 26); admits (J. A. 26) Para¬ 
graphs 5, 6, 7, 8 and 9 of his sister’s petition, setting forth 
i the payment of the state inheritance taxes, District of Co- 
i lumbia and Federal, and the delivery to beneficiaries of the 
specific legacies bequeathed in Items II, HI, IV and V of 
the will of testatrix; admits (J. A. 11-13) that the Estate 
of testatrix is distributable under said will as set forth in 
Paragraph 8 of the petition; admits (J. A. 13-14) that testa- 
I trix, at her death, had a large number of notes in the Ameri- 
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can Security & Trust Company for collection, and that upon 
qualification of the Executors, the Bank continued, and still 
continues, to collect amounts payable on the notes, for the 
Executors; admits (J. A. 26) that his sister, (Cecelia Stern), 
has repeatedly and frequently requested the Executors to 
distribute the Estate, and particularly, the 33 shares of the 
capital stock of The Stern Company bequeathed to her, as 
well as the said notes and the cash to all of which his sister 
is entitled under the will, but the answering defendant de¬ 
nies that he has wilfully failed, refused and declined or 
now refuses and declines to deliver to his sister the said 
stbck (J. A. 26); alleges that he, answering defendant, has 
been at all times willing, and is now ready and willing, so 
to deliver the stock to her, but that his brother and co- 
cxecutor, Abram E. Stern, has wilfully and persistently ' 
refused, and now refuses to concur to deliver the stock; and 
the answering defendant says he assents to the entry of an 
order which to the Court may seem meet and proper the 
purpose or effect of which may be to expedite the due 
delivery of the stock to petitioner as prayed in her petition 
(J. A. 27); admits (J. A. 27) Paragraph 11 (J. A. 14-15) of 
tlte petition, alleging appointment of answering defendant 
and his brother under Item IX of the will as the first Execu¬ 
tors, with alternative provision for appointment of his 
sister, either as coexecutrix or sole executrix, in case of 
failure or refusal of first Executors to discharge the duties 
of Executor (J. A. 5, 15); admits (J. A. 27) Paragraph 12 
(J. A. 15) of the petition as to the ownership of the stock 
of The Stern Company, and admits that said stock has not 
been distributed; admits (J. A. 27) Paragraph 13 (J. A. 13) 
of the petition alleging that answering defendants coexecu¬ 
tor has arrogated to himself the sole and exclusive control, 
direction and management of the business of The Stern 
Company as though he was the exclusive owner of all of 
the capital stock, and says that the situation existent on the 
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date of the filing of his sister’s petition is correctly de¬ 
scribed in Paragraph 13 of her petition; that answering 
1 defendant has just on the date of the drafting of his answer 
been informed that the attorney for Abram E. Stern has 
verbally notified petitioner’s attorney that his coexecutor 
has finally, if informally, consented to an inspection of the 
1 corporate records by an accredited representative of the 
petitioner, the extent of any such inspection as may be so 
allowed by Abram E. Stern not having been disclosed and 
being unknown to this answering defendant (J. A. 27). 

Paragraph 14 of the petition is admitted (J. A. 27) which 
14th paragraph (J. A. 16-17) alleges that Abram E. Stern 
> fails to keep proper records of The Stern Company and has 
1 failed to render due and proper accountings to the collector 
of internal revenue or to the collector of taxes for the Dis¬ 
trict, relating to said business, and because of the negligence 
i and fraudulent misconduct of Abram E. Stern, the corporaw 
1 tion will be subjected to assessment and penalties for the 
years 1940,1941, and 1942; admits (J. A. 27) Paragraph 15 
i (J. A. 17) of the petition, alleging sec. 11-514 of the D. C. 
Code (1940); admits (J. A. 27) factual allegations of Para¬ 
graph 16 (J. A. 18) of the petition, alleging that the under¬ 
taking of Executors is insufficient and that Abram E. Stern, 

' coexecutor, refuses to join this defendant in making distri¬ 
bution, and that his coexecutor is wasting the assets of this 
1 Estate, or the said assets are in danger of being lost, wasted 
* or misappropriated; that answering defendant, however, 
denies every implication that he has been wilfully recreant 
to any affirmative duty devolving upon him as Executor, and 
denies the assertion of petitioner that answering defendant 
should be removed; admits (J. A. 27) Paragraph 17 of the 
i petition (J. A. 19-20) setting out sec. 20-107, D. C. 1940 
Code; admits (J. A. 27) factual allegations of Paragraph 
18 (J. A. 20) that petitioner (Cecelia Stern) is entitled to 
her distributive share of testatrix’s estate, and expressly 
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concurs in the conclusion of petitioner that Abram E. Stern, 
because of his derelictions of duty as Executor, as alleged 
in the petition, and herein expressly admitted by this an¬ 
swering defendant, should be removed as coexecutor, and 
assents to an order appointing petitioner, Cecelia Stern, 
as coexecutrix with this defendant; answering defendant 
denies (J. A. 28) every implication in Paragraph 18 of the 
petition reflecting in any way upon the intended fairness 
or the abundant good faith of the answering defendant in 
the fulfillment of all the duties devolved upon him as a co- 
executor (J. A. 28), concurs (J. A. 28) in the first and second 
prayers of the petition (J. A. 20) and in that portion of the 
third prayer (J. A. 28, 20), which seeks the removal of 
Abram E. Stern as coexecutor, but answering defendant 
denies (J. A. 28) that he should be held liable for the dere¬ 
lictions of his coexecutor, or that answering defendant 
should be removed; answering defendant alleges (J. A. 28) 
that, because of the derelictions imputed by petitioner 
to his coexecutor, Abram E. Stern, in all of which charges 
answering defendant concurs, answering defendant antic¬ 
ipates and apprehends that he is likely to sutler by the 
aforesaid acts of negligence or misconduct of his coexecutor 
in the administration of the subject estate, or in im¬ 
proper uses or misapplication of the assets thereof by 
said coexecutor; and answering defendant makes com¬ 
plaint to the Court, and prays for immediate revoca¬ 
tion of the powers and authority vested in his co¬ 
executor, and for an order requiring him forthwith to de¬ 
liver to answering defendant as surviving coexecutor all 
the books, paper and evidences of debt of the Estate which 
may be in the possession or control of Abram E. Stern, 
individually or as coexecutor, and for general relief (J. A. 
28-29). 

On July 13,1943, appellant, Abram E. Stern, coexecutor, 
filed his verified answer (J. A. 3-44) to the petition of ap- 
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pellee Cecelia Stern, in which he admitted (J. A. 30) Para¬ 
graphs 1, 2, and 3 (J. A. 9-10) which alleged citizenship, 
residence, the valid last will of his Mother, the admission 
to probate thereof, the qualification of executors and the 
publication of notice to creditors; denies (J. A. 30) Para¬ 
graph 4 of the petition (J. A. 10) that all just debts of the 
Estate have been paid. [See p. 34 of his answer setting 
forth that one reason why respondent delayed making par¬ 
tial distribution was because he anticipated that the United 
States would make claim against the Estate for unpaid per¬ 
sonal income taxes of his Mother; that on July 1, 1943, he 
received a bill from the Treasury Department for $1,520.43, 
personal income taxes of decedent for 1934,1935,1936,1937, 
1938 and part of 1940, and informed his coexecutor -thereof 
on July 8, 1943. The answer disclosing the nonpayment 
of these taxes the same was paid (J. A. 44-45), and it was 
conceded by all parties at the hearing (J. A. 66) that all 
of the debts, including all taxes of every kind against the 
Estate, have been paid.] 

The answer, pp. 30-31, admits payments of inheritance 
estate taxes, Federal and District of Columbia (J. A. 30-31); 
respondent upon “information and belief,” says (J. A. 31) 
he believes that the specific legacies in Items III, IV and V 
of the will have been delivered; respondent makes a point 
(J. A. 31) in regard to the diamond brooch bequeathed to 
testatrix’s daughter, Rosa S. Wender, which was tendered 
to her, setting forth that the beneficiary thereof claimed that 
the brooch tendered her was not the same one her Mother be¬ 
queathed to her. [At the bearing of the case (J. A. 61), the 
brooch was produced and the statement was made to the 
Court that, upon the death of testatrix, the brooch was 
found in the safe and that there was nothing else in the 
safe but old papers; that the brooch was offered to the bene¬ 
ficiary, Rosa S. Wender, by the executors, through their 
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then counsel and the beneficiary refused to accept it (J. A. 
61).] 

[The trial Court found, as a fact (J. A. 73) that the brooch 
was tendered to Rosa S. Wender, beneficiary thereof, 
through counsel for Executors, but that she declined to 
accept same; that the brooch was exhibited to the Court, and 
the Executors re-affirmed their readiness again to tender 
the same to their said sister (J. A. 73); the order of distri¬ 
bution (J. A. 75) directs the Executors to tender again the 
brooch to Rosa S. Wender, and if she should decline to 
accept same, the Executors are directed to retain the brooch 
in their custody, subject to the further orders of the Court 
(J. A. 75).] 

In Ms answer (J. A. 35) respondent, Abram E. Stern, 
says that due to continued controversies, quarrels and 
bickerings between him and his brother, Hymen Stern, 
respecting the manner of conducting the business were such, 
it was decided to incorporate the same; and the answer 
recites (J. A. 35-37) the history of the formation and or¬ 
ganization of the corporation, the conveyance to the cor¬ 
poration of the assets of the business and of certain real 
estate; that the corporation sold some lots in March, 1941, 
for $34,447.50, net proceeds being $28,519.40 (J. A. 37), the 
present balance of which is $13,000, which is on deposit in 
the National Bank of WasMngton to the credit of respond¬ 
ent, Abram E. Stern, Ms brother, Hymen Stern, and Ms 
sister, Cecelia Stern (J. A. 37-38); respondent denies (J. 
A. 38) averments in Paragraphs 13-18, inclusive, of the peti¬ 
tion, (J. A. 16-20), charging respondent with misconduct, 
mismanagement, or failure to perform his duties as execu¬ 
tor: or as executive officer of the corporation, or that he 
has arrogated to himself sole and exclusive control of the 
The Stern Company (J. A. 38); denies (J. A. 38) he has 
refused to admit petitioner to examine, or cause to be ex- 
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amined the records of the business, “although, she had no 
such right, or that he has refused or does refuse to admit 
his coexecutor to enter the premises of the said business, 
or has forcibly excluded or precluded his coexecutor there¬ 
from, or from participating in any way in the conduct and 
management of said business, or informing himself as to 
the operations thereof” (J. A. 38); avers (J. A. 38) that 
Hymen Stern, Secretary-Treasurer of the company, when¬ 
ever in this city, has entered the establishment and ex¬ 
amined the books and records without molestation, “and 
on occasion when this respondent disagreed with him in mat¬ 
ters pertaining to the said business, has forcibly assaulted 
this respondent, who because of his physical condition, has 
been unable to defend himself (J. A. 38); avers (J. A. 38) 
that the hooks amd records of the business have been prop¬ 
erly maintained and kept, and that he has rendered proper 
accounting and, returns from income to the proper authori¬ 
ties” 

[At the hearing before Mr. Justice 0 ’Donoghue (J. A. 
46-71), upon the petition of appellee Cecelia Stern, the rec¬ 
ord and proceedings on file in the Estate of Helene Stem, 
deceased, the answers of the Executors thereto, the admis¬ 
sions of respective counsel for Cecelia Stem, and of Abram 
E. Stern, coexecutor, the other executor, Hymen Stern, 
being present in proper person (J. A. 71), counsel for ap¬ 
pellee Cecelia Stern advised the Court that the United 
States Government claims that The Stern Company owes 
$45,000.00 for corporation taxes which has been brought 
about by the neglect and the mismanagement of Abram E. 
Stern, coexecutor (J. A. 60-61), no Returns for certain years 
having been filed by him in behalf of the corporation 
(J. A. 61.)] 

Appellant further alleged in his answer that no asset of 
the estate has been lost or wasted but has been conserved 
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(J, A. 38-39); avers that through the efforts of respondent 
the corporation is in good financial condition (J. A. 39); 
avers that for a long time prior to the death of respondent’s 
Mother, continued dissension and hostility has existed be¬ 
tween Hymen Stern and petitioner (Cecelia Stern) against 
this respondent, which has since the death of his Mother been 
aggravated and increased without any justification, although 
respondent says that he has used every means through 
friends, attorneys and others to ameliorate such condition 
and conciliate his brother and sister, who long before the 
death of their Mother had frequently threatened to put this 
respondent out of the establishment and to deprive him of 
his interests in the assets of the corporation (J. A. 39). 

The respondent-appellant sets forth (J. A. 40) sec. 15 
of the by-law of the company in regard to the transfer of 
stock by a stockholder [contained on page 6 of appellant’s 
brief] and alleges (J. A. 40-41) that the “attempted be¬ 
quests” of the testatrix of the 51 shares owned by her is con¬ 
trary to said by-law; alleges “that it becomes the duty of 
the said executors in relation to said shares, to first offer 
them to the said Stern Company of Washington, and in de¬ 
fault of a purchase by the said corporation, to the present 
surviving shareholders in said company, to wit, this re¬ 
spondent and the said Hymen Stern” (J. A. 41). 

And finally, respondent says that upon the settlement of 
the Federal Income Tax assessed against the Estate (Para¬ 
graph 12 of his answer (J. A. 41)) [which, since the answer 
was filed admittedly has been paid (J. A. 44-45); Findings 
ofi Facts, (J. A. 72); conceded by counsel for appellant, 
(J. A. 66) ] and the payment of Executors’ commissions and 
any other expenses incident to administration, respondent, 
with the cooperation of his coexecutor, is prepared to ac¬ 
count and make distribution to those entitled under the will 
of the decedent, “with the exception, however, of a disposi¬ 
tion of the fifty-one shares in The Stern Company of Wash • 
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ington, which he avers and claims should he disposed of hy 
the executors in accordance with the procedure provided 
hy the By-laws of the said Stern Company” (J. A. 41). 

The hearing.(J. A. 46-71) was confined to the question as 
to the distribution of the estate, and the court, having found 
as a conclusion of law (J. A. 74) that section 15 of the by¬ 
law of The Stern Company, Inc., is textually obscure and 
indefinite, ineffectual and legally inapplicable to any of the 
facts herein presented, entered its order (J. A. 75-77) di¬ 
recting the executors to make distribution of the estate, in¬ 
cluding the distribution of the stock, according to the terms 
of the will. The order also provided (J. A. 77) that juris¬ 
diction is retained for further orders with respect to mat¬ 
ters alleged in the petition of Cecelia Stern, appellee, or 
other pleadings, which are not determined or passed upon 
under the terms of the order (J. A. 77). The principal 
question reserved is as to the removal of the executors, or 
the removal of appellant Abram E. Stern, and appointment 
of appellee Cecelia Stern as sole or joint executrix, pur¬ 
suant to the will. 

Section 15 of the by-laws of the corporation provides: 

“15. The stock of this company shall be deemed per¬ 
sonal property, and shall only be transferred in the fol¬ 
lowing manner, and not otherwise, that is to say, it 
shall first be offered to the corporation, and in the 
event the corporation shall not within five days from 
the date of said offer agree to purchase the same, then 
it shall be offered to the stockholders of the corpora¬ 
tion, and if none of said stockholders agree to purchase 
the same within five days from the date of said offer, 
the holder of said stock is then privileged to sell the 
same. The purchaser or purchasers of said stock sold 
as aforesaid shall likewise be bound by this condition 
and shall be required to comply with the same before 
the stock may be transferred and assigned upon the 
books of this company.” 
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SUMMARY OF ARGUMENT 

1. Restraints upon alienation of real or personal property 
are not favored, and are strictly construed. To be held 
valid, they must be very special for that purpose, leaving 
nothing to be inferred. In the instant case, the language of 
Section 15 of the by-laws of the corporation, The Stern 
Company, is textually obscure and indefinite, ineffectual, 
and legally inapplicable to the facts of this case. The by-law 
does not bind the executors of the testatrix. The terms of 
the by-law are impossible to be carried out. The said by¬ 
law should not interfere with the express provisions of the 
testatrix’s will bequeathing her 51 shares of the capital 
stock of the corporation to her two sons, her Executors, and 
to her daughter. 

2. Neither the price, nor the terms, nor any provision for 
the appraisal of stock owned by a stockholder, who desires 
to sell the same, are set forth in the said by-law, and, there¬ 
fore, the by-law is obscure and indefinite. If stock were 
offered for sale to the corporation, not a party to this rec¬ 
ord, or to stockholders, at an exorbitant or grossly excessive 
price that no person would consider paying, which is per¬ 
mitted by the by-law, this would be a futile gesture. There¬ 
fore, the by-law is ineffectual. But plainly, the by-law does 
not and did not contemplate a restraint upon the testatrix 
to bequeath her stock to her sons and to her daughter. The 
inevitable effect of the appellant’s contention is that his 
Mother could not give him nine (9) shares of her stock by 
her will, but that she had only the power to sell shares to 
him, if the corporation did not buy the same after first being 
offered to purchase the stock. In other words, the appellant, 
as one of his Mother’s Executors, contends that the be¬ 
quests of the stock to him, his brother and co-Executor, and 
to their sister, are void, or subject to the by-law. 
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3. Assuming, arguendo, that the by-law is valid and en¬ 
forceable, at most it could only have application in the life 
time of the testatrix. The broad language of the by-law did 
not prohibit the testatrix from bequeathing her 51 shares of 
the stock to her two sons, and to her daughter. Under her 
will, the title to the 51 shares passed by operation of law. 
The by-law fails to include the executor or executors, or 
legal representatives, of a stockholder; therefore, the 
Executors are not bound by its provisions, and the 51 shares 
are distributable as is provided by the will of the testatrix, 
Helene Stern. 

4. The interpretation of the by-law, as contended for by 
the appellant, namely, that the by-law “can be practically 
complied with by the executors ” means that the Executors 
should first offer testatrix’s stock to the corporation at a 
price to be fixed exclusively by the Executors (who do not 
speak to each other and between whom hostility exists) and, 
if after five days the corporation refuses to buy the stock, 
the Executors should then offer to sell the stock to them¬ 
selves as individual stockholders, or “to the stockholders 
of the corporation” (which includes the Executors them¬ 
selves) and “if none of said stockholders agree to purchase 
the same within five days from the date of said offer, the 
holder of said stock is then privileged to sell the same,” is 
untenable, and is impossible, under the facts of the instant 
case. Such creative procedure contended for by appellant 
assumes that the by-law forbade the testatrix to leave a will 
bequeathing her stock to her children, and that her Execu¬ 
tors (although executors or legal representatives are-not 
mentioned in the by-law) are bound as the testatrix was 
presumatively bound in her life time by the terms of the 
by-law. Appellant’s construction re-writes the by-law. 
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x 


ARGUMENT 

The pivotal questions are (1) whether the by-law of 
The Stern Company corporation nullifies the bequests of 
the 51 shares of its stock, owned by testatrix at the time of 
her death, to her two sons (appellant and appellee Hymen 
Stern) and their sister; or (2) did the by-law prohibit the 
testatrix from making a will bequeathing the stock? (3) 
Are the Executors bound by the by-law? 

In the absence of any provision in the by-law binding 
executors or legal representatives of a stockholder, it is sub¬ 
mitted that, assuming that the testatrix was bound by the 
by-law in her life time, the stock of testatrix passed, under 
the terms of her will, by operation of law, and her Executors 
are not required to abide by the by-law. 

A court of equity can interpret the meaning of the by¬ 
laws of a corporation, but it cannot make by-laws. There¬ 
fore, when by-laws provided that “ The constitution of this 
association may be altered or amended by a two-thirds vote 
of the association at any annual meeting,” this Court held 
that the provision vras meaningless, inasmuch as the statute 
law and the certificate of incorporation constituted the con- 
stitution of the association, and the expression by-laws, and 
not constitution was probably intended to be used, never¬ 
theless, a court of equity is not justified in inserting it. 
Scanlan v. Snow, 2 U. S. App. D. C. 138,155. (Italics sup¬ 
plied.) 

In London, Paris & American Bank, Ltd., v. Aronstein, 
117 Fed. 601, 604, 606, 54 C. C. A. 663 (9 Cir.) cert. den. 187 
U. S. 641, plaintiff, executrix of her deceased husband’s 
estate, sued defendant corporation for damages, for con¬ 
version, based upon defendant’s refusal, after demand, to 
transfer to plaintiff-executrix fifty shares of the capital stock 
of defendant corporation, owned by testator at time of his 
death. Defendant defended that a by-law of the corpora- 
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tion provided that it had the option to refuse a transfer 
whenever a stockholder was indebted to the corporation, 
also that a request for a transfer of stock should be by both 
transferror and transferee, and that the deceased stock¬ 
holder was indebted to the corporation for an unpaid bal- 
i ance of the purchase price of the stock. The court held that 
the by-law had no application where the transfer demanded 
is to the executrix of a deceased stockholder in whom the 
title and right to a transfer vests by operation of law. 

The court said (p. 606): 

l “The prohibition against the transfer of the shares 

of stock where the holder thereof is indebted to the cor- 
1 poration has no application to a case like the present. 

Mrs. Aronstein, executrix, legally represents the de- 
i ceased. As such she is entitled to the possession of 

i stock held by him in his life time as a part of the estate. 

| If the corporation had any lien thereon for any part of 

the unpaid purchase price, it would not be lost by a 
transfer of the stock to her on the books of the com¬ 
pany as executrix of the estate. The lien on the shares, 
if any existed at the time of his death, would remain 
1 after such a transfer the same as before. The clause as 

to the form of the transfer has relation only to cases, 
where the transferror and transferee are both living. 7 * 
(Italics supplied.) 

1 Appellant, in his brief, page 9, cites the case of Lawson v. 
Household Finance Corp., 17 Del. Ch. Rep. 343, 152 A. 723 
(1930). Upon examination of that case it appears that the 
by-law is entirely different from the one involved in the 
instant case, i. e., the by-law not only bound the stockholder 
1 but the executor or administrator of any deceased stock¬ 
holder and the purchaser of any share or shares of Class B 
Common Stock sold on execution, or any judicial sale, or 
pledgee of said stock, with provisions for appraisers to be 
appointed to determine the value, or purchase price . The 


i 
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by-law in that case is very elaborate in its details in setting 
forth the procedure when a stockholder or his executor or 
administrator desires to sell his stock. The plaintiff, Law- 
son, purchased stock from one Echo R. Davis, the certificate 
for which had been endorsed to plaintiff and tendered for 
cancellation. Neither an executor nor an administrator was 
involved in that case. Moreover, in the case of DeB. Greene 
v. Robbins & Sons, Inc., 22 Del. Ch. 394,2 A. (2) 249, (1938), 
the Chancellor discusses the Lawson case at length and dis¬ 
tinguishes it from the DeB. Greene case, in which the Chan¬ 
cellor said, among other things: “On the facts as they 
appear from the bill, I am unable to discover any basis on 
which to rest the view that the imposed restraint is reason¬ 
able and therefore not violative of an oft declared public 
policy.” Neither an executor nor an administrator was 
involved in the DeB. Greene case. 

In the case of New England Trust Co., v. Abbott, 162 
Mass. 148, cited on page 7 of appellant’s brief, the by-law 
of the corporation bound any member of the corporation, 
the executor or administrator of any deceased member, and 
the grantee or assignee of any share sold on execution, who 
desired to sell his stock shall cause an appraisement to be 
made to fix the value, with option to the corporation to buy 
if it saw fit to do so. 

i And the other cases cited by appellant differ widely from 
the facts of the instant case. It is submitted that no one 
of the cases cited by appellant contain facts resembling the 
case at bar, and they are, therefore, distinguishable from 
the instant case. 

One of the main incidents of property is its transfer- 
ability. The power of disposing of stock, like the power of 
any other property, is a common right, and necessarily at¬ 
taches to ownership ( Morgan v. Struthers, 131 U. S. 246; 
Farmers’ Loan & Trust Co. v. Chicago, P. & S. R. Co., 163 
U. S. 31). In the light of established business methods and 
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the law applicable thereto, it is clearly the duty of corpora¬ 
tions, when required so to do, to make due and legal transfer 
i of all their stock sold and assigned. And in the absence of 
some legal reason for not doing so they cannot escape per¬ 
forming this act. So where there is a valid sale of stock, 
i and a bona fide owner presents his certificate to the com¬ 
pany and demands a registration of his shares, the corpo¬ 
ration is legally bound to recognize his ownership and to 
make due transfer of such stock, in his name, and on its 
i books (O’Neil v. Wolcott Min. Co., 174 Fed. 527, 98 C. C. A. 
309, 27 L. R. A. (N. S.) 200). The corporation has no right 
to inquire into the merits of the transaction as between the 
vendor and vendee, or assignor and assignee. It has simply 
a ministerial duty to perform of making a clerical record 
of the title to so many shares of its capital stock. So when 
a demand for a transfer presents a prima facie case, the 
corporation is not justified in inquiring further. Neither 
should it refuse on its own motion to make a transfer of 
stock (Mundt v. Commercial Nat. Bk. 35 Utah, 90, 99 Pac. 
454). The right of a bona fide purchaser of corporate stock 
for value to a transfer thereof on the books of the corpora- 
i tion is not a matter relating to its internal management, 
i cognizable only in the courts of the state where the corpo¬ 
ration was created, but is a contractual right accruing to the 
purchaser upon his acquisition of the stock and enforceable 
in another state where the corporation may properly be 
made a party ( Westminster Nat. Bk. v. New England Elec- 
triced Works, 73 N. H. 465, 62 Atl. 971, 3 L. R. A. (N. S.) 
551). 

Restriction of right. As a general proposition, a corpo¬ 
rate by-law which restrains the power of a stockholder to 
transfer stock thereof is an unreasonable restraint on the 
alienation of property and is against public policy and 
therefore invalid. (McNulta v. Corn Belt Bk. 164 Ill. 427, 
45 N. E. 954; Victor G. Bloede Co. v. Bloede, 84 Md. 129, 
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34 Atl. 1127, note 33 L. R. A. 107; Ireland v. Globe Milling, 
letc. Co., 19 R. I. 180, 29 L. R. A. 429). While the right of 
transfer mag not be unreasonably restrained, it may be 
the subject of fixed and determinate regulations (Me- 
chanics’ Bk. v. Merchants’ Bk., 45 Mo. 513, 100 Am, Dec. 
388; Nicholson v. Franklin Brewing Co., 82 Ohio St. 94, 91 
N. E. 991, 19 Ann. Cas. 699). In Re Discoverers Finance 
Cory. (1910) I Ch. (Eng.) 312, 18 Ann. Cas. 337; Note 27 
L. R. A. 271. 

The power to regulate the transfer of stock does not 
authorize a corporation to control its transferability by 
prescribing to whom the owner may sell, and to whom not, 
and upon what terms ( Victor G. Bloede Co., v. Bloede, 84 
Md. 129, 34 Atl. 1127). And a by-law which provides that 
a transfer of stock shall be invalid unless approved by the 
board of directors or other representatives of the corpora¬ 
tion is an invalid restraint upon the alienation of the corpo¬ 
rate stock ( McNulta v. Corn Belt Bk. 164 Ill. 427, 45 N. E. 
954; Farmers’ etc. Bk. of Lineville v. Wasson, 48 la. 336, 
30 Am. Rep. 398; Miller v. Farmers’ Milling etc., Co., 78 
Neb. 441,110 N. W. 995). A by-law which merely prescribes 
formalities to be observed in the transfer of stock is not an 
unreasonable restriction and is not necessarily invalid 
{Note; 19 Ann. Cas. 703). 

Whether a by-law requiring a stockholder before selling 
his stock to afford the corporation or other stockholders 
an opportunity to purchase the same is valid is the sub¬ 
ject of conflicting decisions. In some jurisdictions, it is 
held that such a by-law is an unreasonable restraint upon 
the power to alienate the stock {Victor G. Bloede Co. v. 
Bloede, 84 Md. 129, 34 Atl. 1127, 57 A. S. R. 373 and note, 
33 L. R. A. 107; Irelcmd v. Globe Milling <& Reduction Co., 
19 R. I. 180, 32 Atl. 921, 29 L. R. A. 429; Ireland v. Globe 
Milling Co., 20 R. 1.190, 38 Atl. 116, 38 L. R. A. 299; Notes: 
27 L. R. A. 272; 19 Ann. Cas. 703). In other jurisdictions, 
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by-laws prohibiting a disposition of stock without first offer¬ 
ing to sell the same to the corporation have been sustained 
{New England Trust Co. v. Abbott, 162 Mass. 148, 38 N. E. 
432, 27 L. R. A. 271; Nicholson v. Franklin Brewing Co., 
i 82 Ohio St. 94, 91 N. E. 991, 19 Ann. Cas. 699 and note). 

The fact that the instant case does not involve the claim 
of a party who purchased stock from a vendor-stockholder, 
a decision as to the validity non vel of the by-law of The 
I Stern Company is not essential for the disposition of this 
case. The narrow question here is, in the absence of very 
special language in the by-law binding the stockholder and 
i her executors, whether or not the executors are bound to 
comply with the by-law. It may be assumed, arguendo, 
i that the testatrix in her life time was bound by the terms 
of the by-law, if it could be complied with, yet the 
testatrix had a legal right to bequeath her stock to her 
i children, without regard to the by-law. The super-added 
words “executors or legatees” can not be written into the 
by-law by way of construction. 

A general covenant against assignment does not bind a 
i tenant’s executor or administrator. 

I Gazlay v. Williams, 210 U. S. 41, 52 L. Ed. 950; 

> Squire v. Learned, 196 Mass. 134, 81 N. E. 880, 12 

Ann. Cas. 977; 

i McAdam, Landlord & Tenant, 3rd Ed., p. 786; 

Doe ex dem. Goodbehere v. Sevan , 3 Maule & S. 353, 
105 Eng. Reprint, 644; 

i Weatherill v. Geering , 12 Vesey Jr’s. 504, 33 Eng. 

Reprint 191; 

Seers v. Hind, 1 Vesey Jr’s. 295, 30 Eng. Reprint 351. 

The reason for the rule is that the lease, on the death 
of the lessee, passes by operation of law, to the per- 
i sonal representative of the lessee, to be administered as 
a part of the assets of the estate and in order to change 
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this settled situation, ‘‘very special language” should be 
used in the lease. Therefore, if the parties intend the 
covenant against assignment to be binding on the personal 
representatives of the lessee, they should so word the lease 
as to make the covenant expressly binding on the repre¬ 
sentatives. This is well illustrated by the case of Francis 
v. Ferguson (246 N. Y. 516, 159 N. E. 416), wherein it 
appeared that the defendant entered into a written lease 
with a tenant of certain premises for a term of ten years. 
The lease contained an express covenant against assigning 
the premises without the landlord’s written consent, and 
at the end of the lease appeared a general clause to the 
effect that the covenants and agreements contained in the 
lease were binding on the parties and their legal representa¬ 
tives. The tenant died before the term of the lease had 
expired, and the lease passed by operation of law to his 
personal representatives, the plaintiffs. The plaintiffs, 
executors, then entered into an agreement with one Archer, 
also a defendant, for the transfer of the lease to him. 
Archer refused to comply with his agreement on the ground 
that the lessor did not consent to the assignment. The 
question arose whether the personal representatives could 
assign the premises. The court held that they could do so; 
that the clause containing the covenant against assignment 
was too general, as was also the clause making the cove¬ 
nants and agreements binding on the legal representatives; 
that an ordinary covenant against assignment does not 
bind the executors of the tenant, and is not broken by a 
transfer of the leased premises through operation of law; 
and, finally, that, in order to accomplish such a prohibition, 
the language to be used in the clause must be “very 
special.” 

In Charles v. Byrd (1888), 29 S. C. 544, 8 S. E. 1, the 
plaintiff had executed a lease for five years to X, which 
lease contained a covenant against the transferring of the 
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estate without the consent of the lessor. No mention what¬ 
soever of the words “executors, administrators etc.” was 
I made in the lease; nor did the lease contain a clause of 
forfeiture for violation of the covenant. The question was 
whether the lease was terminated by the death of the tenant 
before the expiration of the lease, and the transferring of 
the unexpired term by operation of law to the defendant, 
the executor of X., deceased tenant. The court held that 
the covenant did not have that effect; that had the parties 
desired the lease to terminate on the tenant’s death, prior 
to the end of the term of the lease, they should have ex¬ 
pressly so worded the lease. The court further said that 
the lease was not personal, and by the tenant’s death, 
during the term thereof, it devolved on the administrator 
I in spite of the covenant against assignment. The court 
said that in England, as here, leasehold estates are re- 
i garded as personal property, and upon the death of the 
lessee go to the executor or administrator, as the case 
may be, whether the executor or administrator be named 
in the lease or not. And that hence, the court said, when 
a lease is made to A, without adding the words “his execu- 
I tors, etc.” the law there as well as here regards it as a 
i lease to A., his executors or administrators, and hence a 
covenant in such a lease not to assign could not, without 
a contradiction in terms, be regarded as broken by the 
transfer of the estate in the lease to the executor or ad- 
i ministrator by the death of the lessee. 

In Lee v. Lorsch (1875), 37 Upper Canada, Queen’s 
Bench 262, it appeared that R., in 1873, executed a lease 
! of certain premises to X., which lease contained a covenant 
providing as follows: “And the said lessee, for himself, his 
heirs, executors, administrators and assigns, hereby cove¬ 
nant with the said lessor, his heirs and assigns, to pay 
rent and to pay taxes—and will not assign or sublet with¬ 
out leave.” There was also a “proviso for re-entering by 
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the said lessor, on non-performance of the covenants or 
seizure or forfeiture of the lease for any of the causes 
aforesaid.” The plaintiff became assignee of all of R’s 
rights. X., tenant, died during the term, and Q, his ad¬ 
ministrator, assigned the lease to the defendant. The 
plaintiff then brought an action of ejectment against the 
defendant. The question arose whether the covenant not 
to assign -was binding on the executors of the tenant. The 
court held that the covenant was not binding on the execu¬ 
tors; that to have so bound them, special words in the 
form required by statute should have been employed. 

A restriction against transferring stock before giving the 
corporation or other stockholders an opportunity to pur¬ 
chase does not apply to a pledge of stock. Good Fellows 
Associates v. Silverman, 283 Mass. 173, 186 N. E. 48; 14 
C. J. p. 671, note 99; or to a sale of stock by one stock¬ 
holder to another, Serota v. Serota, 5 N. Y. S. (2d) 68, 
168 Misc. 27. 

|In Seers v. Hind, 1 Vesey Jr’s 294 {supra), the court 
held: 

i “Executors may dispose of a lease for years as assets 
notwithstanding a proviso or covenant that lessee shall 
not alien. Testator may provide, that in case of a 
devolution to executors they shall not alien; but it must 
be very special.” 

Lord Chancellor Thurlow: 

“Another question was, whether executors were war¬ 
ranted in disposing of a lease, as assets of the testator, 
i where there was a proviso against alienation by the 
lessee. 

“Lord Chancellor: If A lets a farm to B with coven¬ 
ant not to alien, and B dies, may not his executors dis- 
i pose of it? I think, it has been determined, that they 
may: and I have always taken as clear law. It is an 
i alienation by the act of God. I remember, Lord Camden 
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entered into the question much in the same way. He 
took it to be clear law, that an alienation by death could 
not be a forfeiture. In case of a lease for years to A, 
it gives to his executor, not by way of limitation, as in 
the case of a remainder over, etc. but as coming in the 
place of the lessee. I understood it to be well settled as 
I have stated. But I do not mean to lay down, that a 
man may not by a clause in his will provide, that in 
case of a devolution to executors it shall not be alien¬ 
able by them; but it must be very special for that 
purpose.” 

The use of general language not specially related to the 
covenant against assignment—language which the law 
would imply as a term of the lease—is not the “very spe¬ 
cial prohibition” which the cases require. In Roe ex dem. 
Gregson v. Harrison, 2 T. R. 425, 100 Eng. Reprint, the 
covenant was that neither the tenant nor his executors or 
administrators shall let. The Court said that the restric¬ 
tion was explicit and no doubt could arise as to the meaning 
of the parties. On the death of the tenant, his property was 
transferred to the executors of his will by operation of law. 
They had capacity to take and dispose of it. If it had been 
the intention of the parties that the personal representa¬ 
tives of the tenant should not dispose of the lease as assets 
of the testator the provision against assignment should 
have been directed to the particular fact. The duty of 
executors require them to administer and settle with due 
diligence. To interfere with the ordinary course of ad¬ 
ministration and compel them to hold the leased premises 
until the expiration of the term something more than the 
casual words without meaning should appear. 

In Lane v. Albertson, 79 N. Y. S. 947, 953, 78 App. Div. 
607, the court held: 

“Under articles of association of a joint stock com¬ 
pany, providing * that no member nor his legal repre¬ 
sentatives shall sell or transfer any of the capital stock 
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without first offering the same for sale to the associa¬ 
tion, or, if it decline the offer, to a member thereof, 
at a price not exceeding the then value’ stock given by 
loill to a residuary legatee is not sold or so transferred 
as to require that it be offered for sale to the associa¬ 
tion or members.” (Italics supplied.) 

Article 9 of the Association read: 

“No member of the Association, nor his executors, 
administrators, or other legal representatives, shall 
sell or transfer any of the capital stock of the Associa¬ 
tion held by him or them, without first offering the 
same for sale to the Association, or if it decline the 
offer, to a member thereof, at a price not exceeding the 
appraised value of such stock at the time of such offer, 
determined and recorded as aforesaid.” 

The court said (p. 954): 

“It would be absurd to contend the force of the ninth 
article is that Mr. Lane could not bequeath his shares 
by will without giving the association or its members 
an opportunity to buy them. It may be noted that the 
decision in Re Argus Co., 138 N. Y. 557, 572, 34 N. E. 
388, proceeds without question upon the theory that 
the bequest of the shares by will was entirely within the 
power of the testator. 

“As the executors declared that all of the debts and 
all of the legacies * • * have been paid, and the 
shares remained unadministered, their * administrative 
title’ to the personalty is at an end, and therefore the 
personalty which falls untliin the residue must be 
handed over to the residuary legatee. But this act is 
not a sale or a transfer by the executors to the resid¬ 
uary legatee, in the sense that one acquires and the 
others relinquish a property right in the stock; for the 
property right of the legatee is derived from the will 
of the testator, and is not acquired from a transfer by 
the executors of the legal title vested in them for ad¬ 
ministrative purposes. The title vested in the executors 
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is sufficient to make that sale to a third party, hut does 
not give to a transfer of the legal title to their bene¬ 
ficiary the character of a sale. There is a discrimina¬ 
tion to be made between the case at bar and Scruggs v. 
Cotterill, 67 App. Div. 583, 73 N. Y. S. 882. In the lat¬ 
ter case the agreement provided for a sale from one 
I party to another, if either offered the stock for sale, 

i and in case of the death of either party, such a sale was 

i provided for. The distinction is that a sale was re¬ 

quired by the terms of the agreement, and that ‘the 
devolution of the property by will was subject to the 
obligations of the testator,” (Italics supplied.) 

In Albert E. Touchet, Inc. v. Thompson, special adminis- 
\ trator, 259 Mass. 220 (1929), the court held: 

i “A special administrator of the estate of a stock¬ 

holder of a corporation having a by-law requiring in 
effect that the ‘stockholder, executor, administrator 
or assignee/ when required by the president or treas- 
i urer, shall offer his stock for appraisal ‘to be taken 
by the corporation, if it shall so elect/ has no authority, 
and cannot be required, in a suit in equity by the cor¬ 
poration, to comply with the requirements of the by¬ 
law with respect to the stock standing in the name of 
the decedent.” • • * 

i “Assuming that the corporation had the authority to 

impose the restrictions contained in the by-laws and 
printed on the stock certificate; that Touchet, his ‘ex¬ 
ecutor, administrator or assignee’ was bound to offer 
the stock for appraisal and the corporation had the 
right to purchase it, New England Trust Co. v. Abbott, 
162 Mass. 148, Silversmiths Co. v. Reed & Barton Corp. 
191 Mass. 371, Longyear v. Hardman, 219 Mass. 405, 
it does not follow from this that the defendant who is 
not the executor, administrator or assignee of Touchet, 
but who is the special administrator of his estate, would 
be obliged to comply with the by-law. The restriction 
is confined to the executor, administrator or assignee; 
it does not expressly or by implication include the spe- 
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cial administrator. # * * In the case at bar the 

special administrator had no authority to surrender 
the stock to the corporation. He could not dispose 
of it at the appraised value. It is not alleged that he 
was authorized by the Probate Court to sell it at the 
appraised value, even if the Probate Court could give 
him authority to make the transfer—a point we do not 
consider it necessary to decide.” 

i In Silversmiths Co. v. Reed & Barton Corp., 199 Mass. 
371, 85 N. E. 433, in which was a restrictive by-law of the 
corporation, the court said: “The by-law here in question 
does not include all cases where a stockholder sells or other¬ 
wise disposes of his stock. It manifestly permits stock to 
pass, on the death of a stockholder, to his executors or ad¬ 
ministrators, although that might have been forbidden. 
See New England Trust Co. v. Abbott, 162 Mass. 148.” 
i In McDonald v. Farley & Loetscher Mfg. Co. (1939), 226 
Iowa 53, 283 N. W. 261,264, 265, the Court held that ‘ * sale of 
assets of insolvent national bank made in obedience to an 
order of court is not a voluntary but a judicial sale; there¬ 
fore, a corporation whose stock was sold thereunder is not 
entitled to notice thereof, even though its articles of incorpo¬ 
ration required notice of proposed sale of stock, and manda¬ 
mus will lie to compel the transfer of said stock on its books. 
Restraints on powers to transfer corporate stock, or to 
assign leases, must be strictly construed.” 

The court said: 

“In the case of Estate of Owen [219 Iowa 750, 259 
N. W. 474], supra, it is held that a sale of a lease of 
realty by the administrator of an insolvent estate 
made pursuant to an order of the probate court was 
valid notwithstanding that the lessee covenanted that 
neither he nor his legal representatives would assign 
the lease without the written consent of the lessor, 
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said lease making no provision specifically making the 
restrictions applicable to a sale or assignment by opera¬ 
tion of law.” • • • 

“In the case of Blank v. Independent Ice Co., 153 
Iowa 241, 133 N. W. 344, 43 L. R. A. (N. S.) 115, the 
court states [p. 248 of 153 Iowa, p. 246 of 133 N. W.]: 

“ ‘But there is a clear distinction between the volun¬ 
tary assignment of such a contract [option contract] 
and assignment by the court for the purpose of protect¬ 
ing the creditors of an insolvent estate. * * • If 

an option has, in fact, a value, we see no sound reason 
why it may not be sold and assigned under order of 
the court for the benefit of the creditors of an insolvent 
estate, even though it may not ordinarily be assigned 
by the party to whom it was originally given/ 99 [Italics 
supplied.] 

“In Barrows v. Nat’l Rubber Co., 12 R. 1.173, plain¬ 
tiff purchased at a sheriff’s sale under an execution all 
the shares which the judgment debtor owned in defend¬ 
ant corporation. Plaintiff brought suit to compel de¬ 
fendant corporation to transfer the stock to him. De¬ 
fendant resisted the suit claiming a pre-emption to 
the stock under its charter which contained the follow¬ 
ing provision: 

“ ‘But no stockholder shall sell his or their stock, 
or any portion of the same, without first giving the 
corporation the refusal of the same for ten days at 
the price he is willing to sell.’ ” 

“The court held that the clause in the charter re¬ 
ferred only to voluntary sales by a stockholder and did 
not apply to a sale under execution. • * • 

“We are of opinion that the rule that restrictions 
on the sale or assignments of leases apply only to 
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voluntary sales and do not apply to transfers by opera¬ 
tion of law in the absence of a specific provision, is 
applicable to restrictions on the sale of corporate stock. 
As shown by the above cases restrictions on the assign¬ 
ment of a lease without the consent of the owner are 
not favorites of the law and are very strictly construed. 
Likewise, restraints on the power to transfer shares of 
stock are regarded with disfavor and must be strictly 
construed. 12 Fletcher Cyc. Corps., Perm. Ed. sec. 
i 5453; 14 C. J. 665. (Italis supplied.) 

“The stock passed to the receiver by operation of 
i law and the sale to the plaintiff was not voluntary but a 
sale of the interest of the receivership in the stock, 
i made in performance of the duty of the receiver to wind 
up the corporate affairs.’’ 

In E. I. DuPont De Nemours & Co., Inc., v. Pathe Film 
Corp., 25 Fed. Supp., 850 (1938, D. C. N. Y.) the court held: 

“The distribution by defendant to its stockholders of 
its share of another corporation’s stock owned by it 
and plaintiff, was not a ‘sale’ within their contract that 
stock should not be sold by defendant until first offered 
i to plaintiff, but was a mere ‘distribution by operation 
of law’ which plaintiff could not enjoin as in violation 
of contract.” 

i A covenant in a lease against its assignment does not pro¬ 
hibit its transfer of its devolution to the executors of the 
tenant, unless the language of the prohibition, which should 
be construed with the utmost jealousy, is explicit and very 
special. 16 B. C. L. pp. 837, 838. 

A bequest to executors is always a bequest to them for 
others and not for themselves, and that the imposition of 
particular trusts on the executors which under the probate 
practice makes it proper, if not necessary, to transfer the 
estate from themselves as executors to themselves as trus- 
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tees, is in this connection of no consequence (16 R. C. L. 
p. 838, citing Squire v. Learned, supra). Specific provisions 
i in the lease against transmission of the lessee’s interest 

i on his death may require a different view from that taken 

in the cases dealing with general covenants not to assign 
I (16 R. C. L. p. 838, citing 12 Ann. Cas. 979). 

! In Johnson v. Stone, 215 Mass. 219, the court said: 

‘ ‘ By the death of the lessee during the term, the lease- 
i hold became personal assets of his estate, and the re¬ 
strictive covenant not to lease, nor underlet, nor permit 
any other person to occupy or improve the premises but 
with the approbation of the lessors in writing having 
been first obtained, while binding the lessee, did not 
prevent the leasehold interest from passing to the de¬ 
fendant as the administrator of his estate.” Smith v. 
Putnam, 3 Pick. 221, 223; Bemis v. Wilder, 100 Mass. 
446; Squire v. Learned, 196 Mass. 134,136. 

The by-law in the instant case did not bind the executor 
or personal representatives of a stockholder of the corpo- 
i ration, as did the by-law in the case of Fopiano v. Italian 
Catholic Assn., 260 Mass. 99,156 N. E. 708. 

The court held, in the case of Squire v. Learned, 196 
Mass. 134, 81 N. E. 880, that: 

“In the absence of specific provisions showing an in¬ 
tention to the contrary a general covenant by the lessee 
in a lease of land not to assign his interest should not 
i be construed to prevent the transmission of the lease- 

! hold interest, in case of the lessee’s death, either to the 

administrator or the executor or to a legatee under his 
will.” 

The court said: 

“It is admitted in all the cases that the transmis¬ 
sion of the lessee’s interest to the administrator of his 
estate is not a breach of the covenant not to assign. 
The fact that, where the lessee dies intestate there is 
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no voluntary act on his part, would be decisive of that 
if there was no other reason. In such a case the trans¬ 
fer is by operation of law. See, in this connection, 
Field, J., in Weil v. Raymond, 142 Mass. 206, 7 N. E. 
860; Smith v. Putnam, 3 Pick. 221; Bemis v. Wilder, 
100 Mass. 446. 

“That, however, is not true in the case of a bequest 
by will. In the case of the transmission of a leasehold 
interest by will there is an act on the part of the lessee. 
It is conceded, however, by all, and expressly stated in 
Parry v. Harbert, Dyer, 45b (King’s Bench Book 2, 
1 Dyer, 45b, 75 English Reprint, p. 98) and in Taunton 
v. Barrey, supra, Poph [am] 106 (79 English Reprint 
(King’s Bench) p. 1275) that bequest by the lessee to 
his executor is not a breach of the covenant not to 
assign.” 

* * * “ The reason why the bequest to an executor 
is not a breach of the lessee’s covenant not to assign is 
that from the insertion of that covenant (a general 
i covenant not to assign) in a lease for a specified term 

i of years, the court cannot impute to the parties to the 

demise an intention to permit the leasehold interest to 
go to the administrator and to prevent the lessee from 
making a will and dispose of his property, including the 
leasehold interest in question. If it had been the inten¬ 
tion of the parties to bring the leasehold interest to an 
end on the lessee’s death, a provision to that effect could 
have been inserted. So, if it had been their intention 
to provide that the leasehold interest should not pass 
by will, although it could have vested in an adminis¬ 
trator, a clause to that effect could have been adopted.” 

See also Barron v. Duncan, Exr. 6 La. 100. 

The by-law in the instant case is too general and indefinite 
to bind a stockholder in his life time. In Driebe v. Fort 
Penn Realty Co. (Penna.), 200 A. 62,117 A. L. R. 1091,1093, 
a provision in a lease giving lessee the option, during the 
term, of purchasing the leased premises at a price to be 
mutually agreed on, was held too vague and indefinite to be 
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enforced, citing Hoffman’s Appeal, 219 Penna. 1, and other 
cases. 

In Folsom v. Harr (1905), 218 Ill. 369, 75 N. E. 987, the 
court held that a covenant in a lease that should the lessor 
conclude to sell the property, the lessee is to have the first 
chance to buy the same, is too uncertain and incomplete to 
be specifically enforced for the reason that it fixes no price 
i and no mode of determining the price. 

See, also, annotation in 117 A. L. R. 1095, on requisite 
definiteness of price to be paid in the event of the exercise 
of an option for the purchase of property. 

In Bartlett v. Fourton, 115 La. Ann. 26, 38 So. 882 (1905), 
i the court held , 1 ‘conceding (arguendo only)” that the pro¬ 
vision in the charter of a Louisiana corporation giving such 
corporation a preference in the matter of buying its own 
i stock can be sustained, such provision nevertheless inures 
i to the benefit of the corporation, and cannot be invoked by 
i an individual stockholder merely upon the ground that per- 
! sons who have acquired stock, which was not first offered to 
the corporation, did so for the purpose of controlling the 
corporation, since stock may be legitimately acquired for 
that purpose. 

Under the pretence of prescribing the manner of the 
i transfer of stock of a corporation, the corporation cannot 
clog the transfer with useless restrictions, or make it de- 
1 pendent upon the consent of the directors or other stock¬ 
holders. Johnston v. Laflin, 103 U. S. 800, 803. 

In O’Brien v. Cummings, 13 Mo. App. 197 (1888) the 
court held: A sale and delivery of stock passes title, 
though not made in conformity with the corporation by-law; 
and a provision in articles of incorporation that no stock- 
! holder shall hold more than 100 shares does not invalidate 
a transfer of stock, made in good faith, to one who already 
holds 100 shares. 
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The appellant having accepted the appointment of, and 
qualified as an executor, the duty imposed upon him was 
manifestly subservient and auxiliary to the execution of 
the trusts which the testatrix had seen fit to connect with 
the administration of her will. Wilson v. Snow, 228 U. S. 
217,224,225, affirming s. c. 35 U. S. App. D. C. 562; Hutchins 
v. Hutchins, 48 U. S. App. D. C. 286. 

When a will contains express directions what an execu¬ 
tor is to do, an executor, who proves the will, must do all 
which he is directed to do as executor. (Colt v. Colt, 111 
U. S. 579;. 

The appellant, after the order of distribution was passed, 
instead of complying therewith, noted an appeal, gave a 
supersedeas bond, staying its operative effect, thereby pre¬ 
venting a distribution of the estate. Such action, we submit, 
delayed unnecessarily and wrongfully the final distribution 
to the beneficiaries especially at a time when the Federal 
Government has a claim of $45,000.00 (J. A. 60) against The 
Stern Company for unpaid corporate taxes, unattended to 
by the appellant, who operates the business. The appellant 
has thus far prevented his brother and sister, the appel¬ 
lees,—the majority stockholders, from assuming control 
and management of The Stern Company and endeavor to 
save the business from financial disaster. 

We submit that even if that part of the order of distribu¬ 
tion appealed were reversed, under the facts of the case 
the appellant will accomplish no result that will gain him 
anything. We contend that the appeal by the appellant, 
one of the Executors of the Estate, has certainly resulted 
in unreasonable delay, a result that is, no doubt, very satis¬ 
factory to the appellant, but most unfortunate for, and 
against the best interests of the appellees,—beneficiaries 
under the will of their Mother. 

Therefore, we respectfully submit that, in the event the 
order appealed is affirmed, damages at a rate not exceeding 
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ten per cent, in addition to interest, should be awarded upon 
the amount of the judgment, and also double costs be im¬ 
posed against the appellant, pursuant to the provisions of 
Rule 23 of this Honorable Court. 

Levi H. David, 

Bond Building, 
Washington, D. C., 
Attorney for Appellee Cecelia Stern. 

September, 1944. 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 8764. 


ABRAM E. STERN, Appellant, 
v. 

HYMEN STERN, CECELIA STERN, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Endorsed: Filed Nov 30 1940 Theodore Cogs¬ 

well, Register of Wills, D. C. Clerk of Probate Court. 

Last Will and Testament of Helene Stern 

I, Helene Stern, of the City of Washington, District of 
Columbia, do make, publish and declare the following to be 
my last will and testament, hereby revoking any and all 
wills and codicils at any time heretofore made by me: 

Item I. I direct my executors to pay all of my just debts 
and the expenses of my last illness, funeral and burial, in 
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such amount as they may deem proper, as soon after my 
death as may be practicable. 

Item II. I give and bequeath my large diamond brooch, 
set with about nine large diamonds and smaller diamonds, 
unto my daughter, Rosa S. Wender, at present residing at 
3528 Thirteenth Street, Northwest, Washington, D. C., if 
she shall survive me, but if not, then I give and bequeath 
the same unto her child, or share and share alike, unto her 
children surviving at my death. 

! Item III. I give and bequeath my large solitaire diamond 
ring (about three carats) unto my granddaughter, Jennie 
Wender Diamond, at present residing at 3528 Thirteenth 
Street, Northwest, Washington, D. C., with her mother, 
my aforesaid daughter, Rosa S. Wender. This ring, be¬ 
queathed to my said granddaughter under this item of my 
will, is at present held by her. If my said granddaughter 
shall predecease me, then I give and bequeath the said soli¬ 
taire diamond ring unto her child, or share and share alike, 
unto her children surviving at my death. 

Item IV. I give and bequeath the sum of Twenty- 
2 five Dollars ($25.00) unto my son, Max E. Stern, at 
present residing at 500 Market Space, Norfolk, Vir¬ 
ginia, if he shall survive me, but not otherwise. 

Item V. I give and bequeath the sum of Twenty-five 
Dollars ($25.00) unto my son, Edward E. Stern, at present 
residing at Regina, Saskatchewan, Canada, if he shall sur¬ 
vive me, but if not, then, per stirpes, unto his issue surviv¬ 
ing at my death. 

i Item VI. At the present time, I am President of the 
Stern Company, a corporation organized under the laws in 
force in the State of Virginia, and having its principal of¬ 
fice and place of business at 631 Indiana Avenue, North¬ 
west, Washington, D. C., and I now own Fifty-one (51) 
shares of the stock of the said corporation. I give and be¬ 
queath my said Fifty-one (51) shares of the Stern Com¬ 
pany in the manner following, namely: 
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(a) Nine (9) shares thereof unto my son, Abram E. 
Stern, at present residing at 1411 Hamilton Street, North¬ 
west, Washington, D. C., if he shall survive me, but if not, 
then, per stirpes, unto his issue surviving at my death. 

(b) Nine (9) shares thereof unto my son, Hymen E. 
Stern, at present residing at 1411 Hamilton Street, North¬ 
west, Washington, D. C., if he shall survive me, but if not, 
then, per stirpes, unto his issue surviving at my death, if 
any there be; and 

(c) The remaining Thirty-three (33) shares thereof, or 
if neither my said son, Hymen E. Stern, nor any issue of 
his, shall survive me, then Forty-two (42) shares thereof, 
unto my daughter, Cecelia Stern, at present residing at 
1411 Hamilton Street, Northwest, Washington, if she shall 
survive me, but if not, then, per stirpes, unto her issue sur¬ 
viving at my death, if any there be, or if none,* then I give 
and bequeath the said Thirty-three (33) shares, or Forty- 
two (42) shares of stock, as the case may be, in equal shares, 

unto those who may survive me of my children, 
3 Abram E. Stern, Hymen E. Stern, Max E. Stern, 
and Rosa S. Wender, the issue however surviving at 
my death of any of them who may predecease me to take, 
per stirpes, the same part or share which the deceased 
ancestor would have taken if surviving me. 

Item VII. I give, devise, and bequeath, absolutely and 
in fee simple, my real estate in which I now reside, con¬ 
sisting of land improved by premises described as Number 
1411 Hamilton Street, Northwest, Washington, D. C., sub¬ 
ject to any existing encumbrances of any kind thereon 
(which shall not constitute any change or obligation upon or 
against my personal property and estate), together with 
the entire contents of the said house, as well as any other 
tangible personal property and effects on the said land or 
premises, unto my daughter, Cecelia Stern, if she shall sur¬ 
vive me, but if not, then, per stirpes, unto her issue surviv¬ 
ing at my death, if any there be, or if none, then in equal 
shares unto my said two sons, Abram E. Stern and Hymen 



4 


E. Stern, but if only one of them shall survive me, then all 
thereof unto such survivor, the issue, however, surviving 
at my death, of either of my said two sons who may pre¬ 
decease me, to take, per stirpes, the same part, share or 
interest which the deceased ancestor would have taken if 
surviving me. It is my hope, although I do not so direct, 
that my said daughter will permit my said two sons, Abram 
E. Stern and Hymen E. Stern, and their respective imme¬ 
diate families, to live with her in the said house, or if the 
same be sold by my said daughter, then in such other home 
as she may acquire, free from the payment of any rental 
therefor; but this expression of my wishes concerning my 
said two sons and their immediate families shall not be 
construed, in any way, as imposing any legal obliga- 
4 tion of any kind whatsoever upon my said daughter, 
or as qualifying to any extent her full and absolute 
ownership in the said real estate and personal property 
devised and bequeathed unto her by this item of my will, 
if she shall survive me, subject only to any encumbrances 
of any kind on the said real estate at the time of my death. 
In respect to the foregoing wishes in this item of my will, 
at the present time I have a written contract with the 
Stern Company, the corporation hereinbefore mentioned, 
under the terms of which it pays and bears certain of the 
expenses and maintenance charges connected with my said 
home, so long as any of my children reside therein; and I 
hope that my said daughter will be in a position, after my 
death, to make some similar arrangement with the said 
corporation. 

Item VIII. All of the rest, residue and remainder of my 
property and estate, both real and personal, of whatever 
kind and wheresoever situate, of which I may die seized 
or possessed, or to which I may be entitled at the time of 
my death, I give, devise and bequeath, absolutely and in 
fee simple, unto my said daughter, Cecelia Stern, if she 
stall survive me, but if not, then, per stirpes , unto her 
issue surviving at my death, but if neither my said daugh- 
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ter nor any issue of hers shall survive me, then, in equal 
shares, unto those of my Five (5) remaining children who 
may survive me, namely, Abram E. Stern, Hymen E. Stern, 
Max E. Stern, Rosa S. Wender and Edward E. Stern, all 
hereinbefore mentioned, the issue, however, surviving at 
my death of any of them who may predecease me, to take, 
per stirpes , the same part or share which the deceased an¬ 
cestor would have taken if surviving me. 

5 Item IX. I hereby name, constitute and appoint 

my said two sons, Abram E. Stern and Hymen E. 
Stern, as executors under this my last will and testament, 
and I direct that no bond or undertaking he required of 
them, as such executors, either in this jurisdiction or in 
any other jurisdiction; and I hereby give to my said execu¬ 
tors full power and discretion in the management and con¬ 
trol of my estate, with the right and power to sell all, or 
any portion thereof, which they may deem necessary or 
advisable for the payment of my just debts or the advan¬ 
tageous settlement of my estate; and no purchaser from 
my said executors shall be under any obligation to see to 
the application of the purchase money. 

If, however, either of my said two sons, by reason of 
death or otherwise, shall fail to undertake, or having under¬ 
taken, shall fail to complete the discharge of his duties as 
co-executor under this my last will and testament, then in 
either of such events I hereby name, constitute and ap¬ 
point in his place and stead my said daughter, Cecelia 
Stern, as co-executrix under this my last will and testa¬ 
ment, and in such event I hereby confer and impose upon 
my said daughter and such remaining son, as executors 
hereunder, all the powers and duties hereinbefore con¬ 
ferred and imposed upon my said two sons, as such execu¬ 
tors. 

Wherever in this my last will and testament I have used 
the word 11 executors’’ the same shall he taken to mean 
both of my said two sons hereinbefore named as such, or 
in case of the death or inability to act of either of them, 
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then such other son and my said daughter hereinbefore 
named as alternate co-executrix hereunder, or in case of 
the death or inability to act of any two of my said two sons 
and daughter, then such remaining one of them alone. 

In Witness Whereof, I have hereunto set my hand 
6 and affixed my seal, this 2nd day of December, 1932. 

1 HELENE STERN (Seal) 

Signed, sealed, published and declared by the above- 
named testatrix, Helene Stern, as and for her last will and 
testament, in our presence, and we, at her request, in her 
presence and in the presence of each other, have hereunto 
subscribed our names as attesting witnesses, on the day 
and year last hereinbefore written: 

JOHN P. BALSTER 
324 Court House Road 
Clarendon, Va. 

I WILLIAM B. DAVIS 

317 3rd St. S.E., Apt. #1 

GILBERT F. MURPHY 

i 319 Laurel Ave., 

Laurel, Md. 

(Endorsement: Last Will and Testament. Admitted to 
Probate and Record January 22, 1941. Filed November 30, 
1940. Theodore Gogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

• i * * * * • • • • • 

13 Order for Probate and Letters Testamentary 
With Special Undertaking 

Upon consideration of the petition of Abram E. Stern 
and Hyman Stern for probate and for letters testamentary 
filed herein on the 22nd day of January 1941; and it ap¬ 
pearing to the satisfaction of the Court that the last will 
and testament of Helene Stern, deceased, bearing date the 
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2nd day of December, 1932, has been duly proven, and that 
consents have been filed herein by three of the heirs at law 
and that the two remaining heirs at law are the petition¬ 
ers, and no objections having been filed, it is by the Court 
this 22 day of January 1941, 

Adjudged, Ordered and Decreed That the said will 
be and is hereby admitted to probate and record as a will 
of real and personal property, and that letters testamen¬ 
tary are granted and shall issue to Abram E. Stern and 
Hymen Stern, the executors named in said will, provided 
they first file their undertaking in the penal sum of five 
thousand dollars ($5,000.00) with surety approved by the 
Court, but in case of any default therein, the rights of those 
beneficiaries who have waived the giving of an undertak¬ 
ing shall be subordinated to the rights of all other bene¬ 
ficiaries as against the surety on said undertaking, condi¬ 
tioned for the payment of debts, claims, damages 
14 and legacies as provided in Title 29, Section 133, of 
the Code of Laws for the District of Columbia, and 
provided Hymen Stern, a non-resident, files a power of 
attorney in compliance with Title 29, Section 88, of the 
Code of Laws for the District of Columbia. 

By the Court 

DANIEL W. O’D.ONOGHUE 
Justice. 

(Endorsement: Order for Probate of Will and Letters 
Testamentary with Special Undertaking. Filed January 
22, 1941. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

##**#•**•• 
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Docket Entries 


Affidavit in relation to will filed. 


Will fully proved. 

Oath of executors. 

Power of attorney from Hymen Stern to the 
Register of Wills filed. 

Undertaking approved and letters issued— 
Undertakings #99 folio 29. 

Order for publication against creditors in 
The Washington Law Reporter and The 
Evening Star. 

Proof of publication against creditors in 
The Washington Law Reporter filed. 

Proof of publication against creditors in 
The Evening Star filed. 

Copies of motion, points and authorities, 
notice, certificate of service and petitioner’s 
reply served on Register of Wills under 
power of attorney—mailed. 


Supersedeas bond on appeal approved— 
Undertakings #109 folio 186. 

Two copies of hearing on petitioner’s mo¬ 
tion for instructions filed. 


15 Petition of Cecelia Stern, residuary legatee and de¬ 
visee to require incumbent Executors to distribute 
Estate, or alternatively to remove Abram E. Stem 
and Hyman Stern, Executors, and to appoint peti¬ 
tioner in their stead in conformity with the provi- 
’ i sions of the will of Helene Stern, deceased. 

To the Honorable the District Court of the United States, 
holding Probate Court: 


/ 
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The petition of Cecelia Stern, unmarried, respectfully 
represents that: 


1 . 

The petitioner is an adult citizen of the United States, 
and a resident of the District of Columbia, and she files this 
petition in her own rght, as the residuary legatee and de¬ 
visee under the last will and testament of her Mother, the 
above named testatrix, Helene Stern, to require the incum¬ 
bent Executors, Abram Stern and Hyman Stern, to dis¬ 
tribute the Estate of the testatrix in accordance with the 
terms and provisions of her said will, or alternatively to 
enter an order in this cause removing said incumbent Ex¬ 
executors, and to appoint the petitioner sole Executrix in 
conformity with the provisions of said will. 

2 . 

The above named decedent Helene Stern, late an adult 
citizen of the United States and a domiciled resident 
16 of the District of Columbia, departed this life on, 
to wit: November 23, 1940, in said District, leaving 
therein certain real and personal property of substantial 
value. 

3. 

The aforesaid decedent left a valid last will and testa¬ 
ment dated December 2, 1932, disposing of her entire es¬ 
tate, real and personal. The aforesaid will was filed in this 
Court on November 30, 1940, and was thereafter duly 
proved by the attesting witnesses thereto; and, upon the 
petition of Abram E. Stern and Hyman Stem, sons of the 
testatrix and brothers of the petitioner, who were named 
as the first Executors of said will filed herein, on January 
22, 1941, to which petition were attached written waivers 
and consents of all the heirs at law of the testatrix, all being 
• adults, an order was herein entered on January 22, 1941, 
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admitting said will to probate and record, as a wfill of real 
and personal estate, and appointing the said Abram E. 
Stern and Hyman Stern Executors thereof, upon the con¬ 
dition that they execute and file in this cause a special 
undertaking, wdth surety to be approved by the Court, in 
the penal sum of Five thousand dollars On January 22, 
1941, the aforesaid Abram E. Stern and Hymen Stern 
qualified as said Executors and executed and filed herein 
said special undertaking, w*ith surety, as required by the 
aforesaid order, which was approved by this Court; and, 
on i January 23, 1941, Letters Testamentary were duly 
issued to said Executors. On the same date an order was 
herein entered requiring publication against creditors in 
The Washington Law Reporter and The Evening Star 
newspaper; and such publications were duly made as pro¬ 
vided in said order, the proofs whereof were filed herein 
on May 13, 1941, and June 10, 1941, repectively. 

The aforesaid last will and testament of Helene Stern, 
as well as the entire record and proceedings in this cause, 
are hereby referred to and prayed to be read and consid¬ 
ered as parts of this petition. 

• 17 4. 

Upon information and belief, the petitioner avers that: 

(a) All the just debts, including the expenses of the last 
illness and the funeral expenses of the testatrix, Helene 
Stern, have been paid in full. 

(b) No one asserting a claim as a creditor of the testa¬ 
trix, Helene Stern, has filed any claim against her Estate, 
or against her Executors, either in this or in any other 
Court. 

5. 

On March 30, 1943, the aforesaid Executors paid to the 
Collector of Taxes of the District of Columbia the District 
Inheritance taxes, with interest, assessed against the dis¬ 
tributees or legatees in accordance with their shares of the 
property under the control of the personal representatives 
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and upon other property by reason of the death of the tes¬ 
tatrix, Helene Stern, as evidenced by the Certificate of the 
Assessor of the District of Columbia, hereto attached, as 
Exhibit No. 1, and hereby prayed to be considered as a part 
hereof. 

6 . 

On March 25, 1943, the aforesaid Executors paid to M. 
H. Magruder, Collector of Internal Revenue, at Baltimore, 
Maryland, the Federal Estate Taxes due the United States, 
and theretofore assessed against the subject Estate, as evi¬ 
denced by the receipt of said Collector of Internal Revenue, 
hereto attached, as Exhibit No. 2, hereby referred to and 
prayed to be read as a part hereof, and also letter of D. S. 
Bliss, Deputy Commissioner, hereto attached as Exhibit 
No. 3, and hereby made part hereof. 

7. 

The Executors have delivered to the beneficiaries named 
in Items II, III, IV and V of the aforesaid will the specific 
articles and the pecuniary bequests therein set forth. 

8 . 

Item VI of the aforesaid will declares in terms: 

“At the present time, I am President of the Stern Com¬ 
pany, a corporation organized under the laws in 
18 force in the State of Virginia, and having its prin¬ 
cipal office and place of business at 631 Indiana Ave¬ 
nue, Northwest, Washington, D. C., and I now own Fifty- 
one (51 shares of the stock of said corporation. I give and 
bequeath my said Fifty-one (51) shares of the Stern Com¬ 
pany in the manner following, namely: 

(a) Nine (9) shares thereof unto my son, Abram E. 
Stern, at present residing at 1411 Hamilton Street, North¬ 
west, Washington, D. C., if he shall survive me, but if not, 
then per stirpes, unto his issue surviving at my death. 
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(b) Nine (9) shares thereof unto my son, Hymen E. 
Stern, at present residing at 1411 Hamilton Street, North¬ 
west, Washington, D. C., if he should survive me, but if not, 
then per stirpes, unto his issue surviving at my death, if 
any there be; and 

(c) The remaining thirty-three (33) shares thereof, or 
if neither my said son, Hymen E. Stern, nor any issue of 
hisj shall survive me, then Forty-two (42) shares thereof, 
un my daughter, Cecelia Stern, at present residing at 1411 
Hamilton Street, Northwest, Washington, if she shall sur¬ 
vive me, but if not, then, per stirpes, unto her issue sur¬ 
viving at my death, if any there be, or if none, then I give 
and bequeath the said Thirty-three (33) shares, or Forty- 
two (42) shares of stock as the case may be, in equal shares, 
unto those who may survive me of my children, Abram E. 
Stern, Hymen E. Stern, Max E. Stern, and Rosa S. Wender, 
the issue however surviving at my death of any of them 
who may predecease me to take, per stirpes, the same part 
or share which the deceased ancestor would have taken if 
surviving me.” 

The aforesaid Abram E. Stern and Hymen Stem (erro¬ 
neously mentioned as Hymen E. Stern) sons of the testa¬ 
trix, survived the testator, and both are now living. They 
are the incumbent Executors of the aforesaid will, and are 
nominally acting as such. Said Hymen Stern never mar¬ 
ried, and no issue of his survived testatrix. Said Cecelia 
Stern, daughter of testatrix (petitioner herein) never mar¬ 
ried, and no issue of hers survived testatrix, Max E. Stern, 
son of testatrix, predeceased the testatrix. 

The business of the aforesaid Stern Company is the pur¬ 
chase, manufacture, sale and exchange of store equipment 
and household furnishings. 

Your petitioner avers that, in view of the fact that the 
aforesaid sons of the testatrix, Abram E. Stern and Hymen 
Stern, survived the testatrix, the said 51 shares of the stock 
of the aforesaid Stem Company should have been and 
should be distributed as follows, namely, 9 shares thereof 
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to Abram E. Stern, 9 shares thereof to Hymen Stern, and 
the remaining 33 shares thereof to the petitioner, Cecelia 
Stem. 

19 By item VII of the aforesaid will the homestead of 
the testatrix, together with the entire contents there¬ 
of, known as No. 1411 Hamilton Street, Northwest, this 
city, devolved upon the petitioner, in fee simple. 

Item VIII of the aforesaid will provides: 

“All of the rest, residue and remainder of my property and 
estate, both real and personal, of whatever kind and where¬ 
soever situate, of which I may die seized or possessed, or 
to which I may be entitled at the time of my death, I give, 
devise and bequeath, absolutely, and in fee simple, unto my 
said daughter, Cecelia Stern, if she shall survive me, but 
if not, then, per stirpes, unto her issue surviving at my 
death, but if neither my said daughter nor any issue of hers 
shall survive me, then, in equal shares, unto those of my 
five (5) remaining children who may survive, namely, 
Abram E. Stern, Hymen E. Stern, Max E. Stern, Rosa S. 
Wender and Edward E. Stern, all hereinbefore mentioned, 
the issue however, surviving at my death of any of them 
who may predecease me, to take per stirpes, the same part 
or share which the deceased ancestor would have taken if 
surviving me.” 

The petitioner avers that, in view of the aforegoing pro¬ 
visions of the residuary Item VIII of the aforesaid will, the 
petitioner, upon the death of the testatrix, her Mother, be¬ 
came and now is entitled to the entire said residuary estate 
of the said testatrix. 

9. 

On the date of the death of the aforesaid testatrix the 
latter had on deposit in her name in American Security & 
Trust Company, Southwest Branch, a substantial sum of 
money, which came into the custody and possession and un¬ 
der the control of the aforesaid Executors; the said testa- 
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trix, at her death, was also possessed of a large number of 
promissory notes which at the time of her death were held 
by said American Security & Trust Company, for collection 
to the credit of said testatrix; and upon the qualification 
of the aforesaid Executors said Bank continued and still 
continues to collect from the amounts payable on said notes 
for the account of said Executors. 

20 10 . 

Although the petitioner has repeatedly and frequently re¬ 
quested the aforesaid Executors to distribute the aforesaid 
Estate, and particularly to deliver to the petitioner the 
aforesaid thirty-three (33) shares of stock of The Stern 
Company, the aforesaid promissory notes and cash to which 
petitioner is entitled to have and receive as the said will 
provides, said Executors have failed, refused and declined, 
and they now fail, refuse and decline to do so. 

The petitioner avers that the aforesaid Executors have 
never rendered any accounting either to petitioner or to 
this Court, with respect to the assets of the aforesaid Es¬ 
tate, nor have said Executors ever paid to this petitioner 
any sum of money whatever or delivered anything of value 
to petitioner under any of the Items of the last will and 
testament of this petitioner’s Mother, as aforesaid. 

11 . 

Item IX of the will of this petitioner’s Mother provides: 

“I hereby name, constitute and appoint my said two sons, 
Abram E. Stern and Hymen E. Stern as executors of this 
my last will and testament, and I direct that no bond or un¬ 
dertaking be required of them, as such executors, either in 
this jurisdiction or in any other jurisdiction; and I hereby 
give to my said executors full power and discretion in the 
management and control of my estate, with the right and 
power to sell all, or any portion thereof, which they may 
deem necessary or advisable for the payment of my just 
debts or the advantageous settlement of my estate; and no 
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purchaser from my said executors shall be under any obli¬ 
gation to see to the application of the purchase money. 

“If, however, either of my said two sons, by reason of 
death or otherwise, shall fail to undertake, or having under¬ 
taken, shall fail to complete the discharge of his duties as 
co-executor under this my last will and testament, then in 
either of such events I hereby name, constitute and appoint 
in his place and stead my said daughter, Cecelia Stern, as 
co-executrix under this my last will and testament, and in 
such event I hereby confer and impose upon my said 
daughter and such remaining son, as executors hereunder, 
all the powers and duties hereinbefore conferred and im¬ 
posed upon my said two sons, as such executors.” 

21 “Whenever in this my last will and testament I have 
used the word * executors ’ the same shall be taken to 
mean both of my said sons hereinbefore named as such, or 
in case of the death or inability to act of either of them, 
then such other son and my said daughter herein before 
named as alternating co-executrix hereunder, or in case of 
the death or inability to act of any two of my said two sons 
and daughter, then such remaining one of them alone.” 

12 . 

Petitioner avers that at the date of the death of the tes¬ 
tatrix, the owners of record of the capital stock of the cor¬ 
poration The Stern Company of Washington, consisting of 
one hundred (100) shares, were and still are Helene Stern 
(testatrix) 51 shares; Abram E. Stern (one of the co-Exec- 
utors) 23% shares; Hymen Stern (the other co-Executor) 
23% shares; Milton Strasburger one (1) share, and Alex¬ 
ander Wolf one (1) share, merely as directors of qualify¬ 
ing shares upon their express renunciation to participate in 
dividends of said corporation. 

The Executors have not yet distributed the aforesaid 
fifty-one (51) shares of the aforesaid stock recorded in the 
name of the testatrix notwithstanding the incidence of her 
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death which occurred more than two years and seven months 
ago, and notwithstanding the qualification of the aforesaid 
Executors on January 23, 1941, more than two years and 
four months ago. 

13. 

That although the said Abram E. Stern is and has been 
only a minority stockholder of the said corporation, he, as 
c6-Executor as aforesaid, since the date of the death of 
Helene Stern, has arrogated to himself the sole and exclu¬ 
sive control, direction and management of the aforesaid 
business to the same extent as though he had been and is 
the exclusive owner of all of the capital stock of the said 
business and of said corporation, and he has wilfully, per¬ 
sistently and recalcitrantly declined and refused, and still 
declines and refuses to permit the petitioner herein to ex¬ 
amine or cause to be examined the records of the said busi¬ 
ness, or otherwise to inform herself as to the conduct of 
the aforesaid business, or as to the profits of said business, 
or the disposition thereof; and petitioner is informed and 
believes and thereupon avers that the aforesaid Abram 
E. Stern, co-Executor as aforesaid, has likewise 
22 refused and still refuses to permit his co-Executor 
Hymen Stern to enter and he has forcibly excluded 
and precluded his said co-Executor, Hymen Stern, from 
entering the premises in which the aforesaid business is 
conducted, and from participating in any way in the con¬ 
duct, direction and management of said business, and from 
informing himself as to the operations of said business, the 
amount of the gross earnings therefrom, the nature and 
extent of disbursements legally chargeable or actually 
charged against said earnings, or as to the disposition of 
the net profits, if any, earned from said business. 

14. ' 

i The petitioner is informed and believes, and thereupon 
avers that the aforesaid co-Executor, Abram E. Stem, con- 
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tinuously since the date of the death of the aforesaid tes¬ 
tatrix, has wilfully, persistently, improvidently and 
fraudulently refused, declined and failed, and now 
so refuses, declines and fails to keep and maintain, 
or to have caused said corporation to keep and 
maintain the records of its corporate earnings and dis¬ 
bursements required by the governing revenue statutes of 
the United States and of the District of Columbia to have 
been so kept and maintained; that the said co-Executor, 
Abram E. Stern, has deliberately, wilfully and fraudulently 
refused, and now so refuses to render due and proper ac¬ 
countings and Returns of the taxable incomes of said cor¬ 
poration, either to the Collector of Internal Revenue as to 
Federal Income Taxes, or to the Collector of Taxes of the 
District of Columbia as to income taxes due on said earn¬ 
ings to the government of the District of Columbia, and 
that because of such wilfull and fraudulent misconduct and 
negligence of the said co-Executor, Abram E. Stern, the 
aforesaid corporation has been and will be subjected to the 
assessments and payment of the penalties leviable by the 
United States and by the District of Columbia in cases of 
wilfull and fraudulent failures to have filed due and proper 
accountings and Returns of saic(. corporation taxable 
23 income for the years 1940, 1941 and 1942, all to the 
serious financial detriment and waste of said Estate. 

15. 

For the convenience of the Court the petitioner hereby 
refers to section 11-514, D. C. 1940 Code (same as Title 18, 
sec. 134 of the 1929 D. C. Code) which provides: 

“The court shall have power to order any executor, admin¬ 
istrator, collector, guardian, or testamentary trustee, who 
appears to be in default in respect to the rendering or any 
inventory or account or the fulfillment of any duty in said 
court to be summoned to appear therein and fulfill his duty 
in the premises, on pain of revocation of his power to act; 
and on his appearing the court may pass such order as may 
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be just; and upon his failure to appear, after having been 
duly summoned, may revoke his power to act and make 
such further order and other appointment as justice may re¬ 
quire. In case the summons to appear is returned by the 
marshal ‘not to be found,* an alias summons shall be mailed 
* to the last known post-office address of such fiduciary or 
served upon his attorney of record, if he within the juris¬ 
diction of the court; and on the failure of such fiduciary to 
appear, the court may revoke his power to act and make 
such further order and other appointment as justice may 
require.’* 

16. 

The petitioner avers that the special undertaking given 
by the Executors of the aforeasid Estate is only Five thou¬ 
sand dollars ($5,000), which, in view of the valuable Estate 
left by the testatrix, including the valuable business of The 
Stern Company of Washington and the good will thereof, 
of which company the testatrix died owning 51 shares of a 
total of 100 shares thereof, the said undertaking is wholly 
insufficient to protect the interest of the petitioner herein 
as legatee and residuary legatee under her Mother’s will, 
as aforesaid. 

Petitioner is informed and believes and thereupon avers 
that the debts of the testatrix have been paid, and the afore¬ 
said co-Executor, Abram E. Stern, refusing to join his co- 
Executor in making distribution, is wasting the assets of 
this Estate, or the said assets are in danger of being lost, 
wasted or misappropriated, and by reason thereof, the said 
Executors, or the aforesaid co-Executor, Abram E. Stern, 
should be removed. 

In this connection, for the convenience of the court, 
24 petitioner hereby refers to section 20-302, D. C. Code, 
1940 (same as D. C. Code, 1929, Title 29, sec. 132) 
which provides: 

“Whenever a testator shall, by last will and testament re¬ 
quest that his executor be not required to give bond for the 
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performance of his duty, in such case the bond required of 
the executor shall be in such penalty as the court may con¬ 
sider sufficient to secure the payment of the debts due by 
the testator; Provided, however, the penalty of such bond 
shall not exceed double the value of the personal estate; 
and when less than this sum it may be increased, or an ad¬ 
ditional bond may be required, whenever it shall be made 
to appear to the court that the bond as given is insufficient 
to secure the payment of the debts of the testator; And pro¬ 
vided further, That whenever any party interested shall 
make it to appear to the court that any executor who has 
given such bond only as is herein provided for is wasting 
the assets of the estate or that the assets are in danger of 
being lost, wasted, or misappropriated, then the said execu¬ 
tor may be removed or required to give additional bond 
with security in a penalty sufficient to secure the interests 
of all the creditors, distributees, and legatees entitled to 
take said estate, and on his failure to give bond as required 
his letters may be revoked; and upon such revocation the 
same results shall ensue as hereinafter provided in section 
20-108.” 

17. 

Section 20-107, D. C. Code, 1940 (same as D. C. Code, 
1929, Title 29, sec. 77) provides: 

“If any joint executor, administrator or collector shall ap¬ 
prehend that he is likely to suffer by the negligence or mis¬ 
conduct in the administration or the improper use or mis¬ 
application of the assets of the estate by any co-executor, 
co-administrator, or co-collector, he may make complaint 
to said court; and if said complaint shall be adjudged well 
founded, the court shall have authority, in its discretion, 
to revoke the powers and authority of the executor, admin¬ 
istrator or collector so complained of and to compel the de¬ 
livery and surrender to the remaining executor, adminis¬ 
trator or collector of the assets and all books, papers, and 
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evidences of debt of the estate that may be in the possession 
or 1 control of the person so dismissed from the administra¬ 
tion; and the remaining executors, administrators or col¬ 
lectors shall be entitled to recover, in an action on the case, 
for any loss or damage they may suffer through the execu¬ 
tor, administrator or collector whose powers shall have been 
revoked as aforesaid.” 

18. 

Your petitioner respectfully submits that petitioner long 
has been and now is entitled to receive her aforesaid dis¬ 
tributive shares of the aforesaid Estate and that if the 
aforesaid Executors should further refuse or fail or 
25 neglect to effectuate said distribution, they should be 
forthwith removed as such Executors, and that your 
petitioner should be appointed as sole Executrix in their 
stead in accordance with the terms and provisions of the 
aforesaid will of Helene Stern, deceased, to the end that 
final distribution of the assets of the aforesaid Estate may 
be had without further delay. 

Wherefore, the premises considered, petitioner prays: 

1. That process issue herein against the incumbent Exec¬ 
utors, and each of them, requiring each of said Executors, 
Abram E. Stern and Hymen Stern, to be and appear herein 
on a day certain to be named in said process, and answer 
the exigency of this petition. 

2. That an order be entered herein requiring the incum¬ 
bent Executors of this Estate to make final distribution of 
the assets of this Estate without further delay in accor¬ 
dance with the terms and provisions of the last will and 
testament of Helene Stern, deceased; or 

3. Alternatively, that an order be entered herein remov¬ 
ing the incumbent Executors, Abram E. Stern and Hymen 
Stern, and appointing petitioner, Cecelia Stern, sole Exec¬ 
utrix as provided by Item IX of the aforesaid will of Helene 
Stern, deceased. 
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4. And for such other, further and general relief as the 
nature of the case may require and to the court may seem 
just, proper and necessary in the premises. 

CECELIA STERN, 

3725 Macomb Street, N. W. 
Apartment No. 412, 
Washington, D. C. 

Petitioner . 

LEVI H. DAVID, 

Bond Building, 

14th & New York Ave. N. W. 

Washington, D. C. 

Attorney for Petitioner. 

26 District of Columbia, to wit: 

I, Cecelia Stern, being first duly sworn according to law, 
on oath, depose and say that I have read the aforegoing 
petition by me subscribed; that I know the contents thereof; 
and that the matters and things therein set forth as of my 
personal knowledge are true, and those therein recited on 
information and belief I believe to be true. 

CECELIA STERN. 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, on this 19th day of June, 


1943. 


H. ANTON HEITMULLER 
(Seal) Notary Public, D. C. 

My commission expires March 31, 1948. 


rOSM I. Ml 


CERTIFICATE OF PAYMENT OF TAXES 

In the Matter of 
the Estate of 

HELENS STERN 

DCCKAMO 

I, P •_ jL ?l _, representing the Assessor of the district of Colum¬ 

bia, do hereby certify that the Inheritance Tax imposed by .Article I of Title V of the District of Co¬ 
lumbia Revenue Act of 1937, as amended, in connection with the above-mentioned estate was assessed 
against the following distributees or legatees in accordance with their shares of the property under 
control of the personal representative and upon other property taxable by reason of the death of the 
above decedent, as follows: . 





PROPERTY PA SSI NO 




mhxficiaxy 

PERSONAL REPRESENTATIVE | 

v i v m an pi s 


VALUB 

TAX 

VALUE 

TAX 

'Abram E. Stem 

S6456.04 

*34.56 

None 

None 

Caoalla Stern 

70031.50 

650.63 

N 

N 

Hymen E. Stern 

6456.04 

34.56 
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V?-/ / t% - % . . 

t ■, * . * 

• 

A 

\ 

> ! 

, 1 

1 






TOTALS 

*66943.58 

*919.75 

None 

None 


I further certify that, in addition to the above taxes, the Estate Tax imposed by Article II of 
the aforementioned Act, as amended, was assessed in the amount of $__ .... 


And I hereby certify that- all the above taxes have been fully paid. 


EXHIBIT HD* I 


ASSESSOR OF THE DISTRICT OF COLUMBIA 
By_ 

Examiner iiMiiiiiTniin or 


INHERITANCE ANO CST AT TAXES 



(This certificate is issued for presentation by the personal representative of the cslutc to the Register of Wills for the pur¬ 
poses of final accounting.) 
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Form AMO (Revised July 1939) 
TREASURY DEPARTMENT 
1MTKKNAL RTVXNUX SCXVICS 


NOTICE AND D1 


Notloo la hereby given that than haa baao aaeeaaed acalost you the amount a* herein stated. nt 

The amaaament being doe and payable, demand is hereby made for the Immediate payment of the aald tat. I 
with aoefa penaltlea and Interval aa may hare accrued thereon. 

To amid addMcaaHatereet on thuaiaaeam wf, payment ahould he made within the time atated on the hack of J 


Paym en t mast be made to tie Collector of Internal Revenue at. .JBftltO.aa— MAa... J 

Date..J*aio..Za+.lSML... ...Me..aeJtoffUd*r._ I 

Collector of Internal fieoefl 


NAME AND ADDRESS 


cbb or Bum am 

gym St«rn t «t *1», Xzaovtors 

1411 Bmlltoft StTMt, Horthvost 

BtaMngtoa, D* 6* 

• a 

/ 

— —-— --m-yrTii •"STTSTfrir^^ v J 1 V* • 1 1 5 *' f 1 • ■ Z 1 





best copy available 

from the original bound volume 
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Exhibit No. 3 

29 Filed Jun 22 1943 

Copy 

April 8,1943 

MT-ET-8475-Maryland 

Estate of Helene Stern 

Date of death—November 23,1940 

Abram E. Stern, et al., Executors, 

Suite 932, Southern Building, 

Washington, D. C. 

Gentlemen: 

A deficiency of $1,517.50 in the Federal estate tax liabil¬ 
ity of the above-named estate is hereby determined as the 
result of an examination of the return, Form 706, the reve¬ 
nue agent’s report, and other data on file. This office has 
been advised that the deficiency has been paid. 

Respectfully, 

D. S. BLISS, 

Deputy Commisisoner. 

(Endorsement: Petition of Cecelia Stern, Residuary 
Legatee, to require Executors to distribute Estate, an.d Ex¬ 
hibits. Filed June 22,1943. Victor S. Mersch, Register of 
Wills, D. C., Clerk of Probate Court.) 

30 Answer of Defendant Hymen Stern to Petition of 
Cecelia Stern to Compel Distribution of Estate of 
Helene Stern, Deceased, to Remove Executors of 
Said Estate, and to Appoint Petitioner in Their 
Stead; and Concurrent Complaint Against Defen¬ 
dant, Abram E. Stern. 

Comes now the defendant, Hymen Stern, and for answer 
to the petition herein: 

I. Admits that the petitioner is an adult citizen of the 
United States and a resident of the District of Columbia; 
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but he is not informed as to and thereupon denies all the 
other averments of Paragraph I. 

II. Admits the allegations of Paragraph II of the pe¬ 
tition. 

III. Admits the factual averments of Paragraph III of 
the petition. 

IV. Admits the allegations of paragraph 4-(a) of the 
petition, but denies the allegations of paragraph 4-(b) 
thereof; and further answering the latter said paragraph 
the answering defendant states upon information only now 
first disclosed to him by his Coexecutor aforesaid, that the 
Bureau of Internal Revenue, since the filing of the petition 
herein, has asserted claim against the subject estate for 
certain allegedly delinquent individual income taxes due 
from the decedent for the years 1934 to 1940, inclusive, in 
the principal sum of $1520.40. 

V. Admits the allegations of Paragraph V. 

VI. Admits the allegations of Paragraph VI. 

VII. Admits the allegations of Paragraph VII. 

VIII. Admits the factual averments, the implications and 
the conclusions set forth in Paragraph VIII. of the pe¬ 
tition. 

31 IX. Admits the allegations of Paragraph IX. 

X. Admits the factual allegations of Paragraph X 
of the petition, but denies the implication therein that the 
answering defendant has willfully failed, refused and de¬ 
clined, or now refuses and declines to deliver to the peti¬ 
tioner the stock in said paragraph described. 

Further answering Paragraph X of the petition, the an¬ 
swering defendant avers that he has been at all times will¬ 
ing, and is now ready and willing, so to deliver said stock 
to the petitioner; but that his brother and coexecutor Abram 
E. Stern has willfully and persistently refused and now re¬ 
fuses to concur in the willingness of the answering defen¬ 
dant so to deliver said stock; and the answering defendant 
thereupon respectfully assents to the entry by this Hon¬ 
orable Court of any Order which to said Court may seem 
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meet and proper the purpose or effect of which may be to 
expedite the due delivery of the aforesaid stock to the peti¬ 
tioner, as prayed for in the petition. 

XI. Admits the allegations of Paragraph XI of the pe¬ 
tition. 

XII. Admits the allegations of Paragraph XII of the 
petition. 

XIII. Admits the allegations of Paragraph XIII as cor¬ 
rectly describing the situation existent on the date of filing 
of the petition; but further answering said paragraph the 
answering defendant has just on the date of the drafting 
of this answer been informed that the attorney for the de¬ 
fendant Abram E. Stern has verbally notified the peti¬ 
tioner’s attorney that said defendant has finally if in¬ 
formally consented to an inspection of the corporate rec¬ 
ords in question by an accredited representative of the peti¬ 
tioner; the extent of any such inspection as may be so al¬ 
lowed by said defendant Abram E. Stern not having been 
disclosed and being unknown to the answering defendant. 

XIV. Admits the allegations of Paragraph XIV. 

XV. Admits the allegations of Paragraph XV. 

XVI. Admits the factual allegations of Paragraph XVI, 
but denies any and every implication therein that the an¬ 
swering defendant has been willfully recreant to any 

32 affirmative duty devolving upon him because of his 
incumbency aforesaid, and particularly denies the 
assertion of the petitioner that the answering defendant 
should be removed as said Coexecutor. 

XVII. Admits the allegations of Paragraph XVII of the 
petition. 

XVIII. Admits the factual allegations of Paragraph 
XVIII, and expressly concurs in the conclusion of the peti¬ 
tioner therein expressed that the aforesaid Abram E. Stern, 
because of his derelictions of duty in said capacity, as al¬ 
leged in the petition and herein expressly admitted by the 
answering defendant, should be removed as Coexecutor 
aforesaid, and the answering defendant hereby expressly 
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assents to the entry by this Honorable Court of any Order 
which to said Court may seem meet and proper the pur¬ 
pose or effect of which may be to substitute the petitioner 
as a Coexecutor with the answering defendant; but the 
answering defendant denies each and every implication in 
said Paragraph XVIII contained reflecting in any way upon 
the intended fairness or the abundant good faith of the an¬ 
swering defendant in the fulfillment of all the duties de¬ 
volved upon him as a Coexecutor aforesaid. 

Further answering the petition herein the answering de¬ 
fendant expressly and literally concurs in the first and sec¬ 
ond prayers of the petition, and in that portion of the third 
prayer thereof which seeks the removal of the aforesaid 
Abram E. Stern as a Coexecutor aforesaid; but the answer¬ 
ing defendant denies that he should be held liable for the 
aforesaid derelictions of his aforesaid brother and Coexecu¬ 
tor Abram E. Stern, or that he should be removed as prayed 
in the petition. 

i Further and finally answering the petition herein, the 
answering defendant respectfully submits to this Honorable 
Cour that, because of the derelictions of duty imputed by 
the petitioner to his Coexecutor Abram E. Stern, as afore¬ 
said, in all of which said charges and implications the an¬ 
swering defendant unreservedly concurs, the answering de¬ 
fendant anticipates and apprehends that he is likely to suffer 
by the aforesaid acts of negligence or misconduct on the part 
of his said Coexecutor in the administration of the subject 
Estate, or in improper uses or misapplications of the assets 
i thereof by said Coexecutor; and the answering de- 
33 fendant thereupon makes complaint to this Honorable 
Court, and respectfully prays for an immediate rev¬ 
ocation of the powers and authority now vested in the 
herein-complained-of Coexecutor, and for an order requir¬ 
ing him forthwith to deliver and surrender to the answering 
defendant, as the surviving Coexecutor aforesaid, all the 
books, papers, and evidences of debt of said Estate which 
may be in possession or control of the aforesaid Abram E. 
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! Stern, whether individually or as Coexecutor aforesaid; and 
the answering defendant further and finally prays for such 
i other and further relief as to this Honorable Court may 
seem meet and proper in the circumstances. 
i And further the answering defendant answereth not. 

HYMEN STERN, 

i Coexecutor under last will and 

i testament of Helene Stern, 

deceased. In his own proper 

i person. 

500 Market Street, 

Norfolk, Va. 

i Defendant. 

District of Columbia, to wit: 

I, Hymen Stern, being first duly sworn according to law, 
on oath say that I have read the foregoing answer and con¬ 
current complaint by me subscribed, and know the contents 
thereof, that the statements therein set forth as of my per- 
! sonal knowledge are true, and those therein set forth upon 
information and belief, I believe to be true. 

; HYMEN STERN 

Subscribed and sworn to before me this tenth day of July, 
1943. 

H. ANTON HEITMULLER 
I (Seal) Notary Public, D. C. 

I hereby certify that on July 10th, 1943,1 mailed, by reg- 
i istered mail, postage prepaid by me, a copy of the foregoing 
answer and concurrent complaint to each of the following 
named persons, addressed to each of them as hereinbelow 
set forth, which is the last known address of each of said 
named persons. Levi H. David, 323-4 Bond Building, Wash¬ 
ington, D. C. Abram E. Stern, 629-631 Indiana Avenue, 
N.W., Washington, D. C. 


HYMEN STERN 
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(Endorsement: Answer of Hymen Stern to Petition of 
Cecelia Stern to Compel distribution. Filed July 12, 1943. 
Victor S. Mersch, Register of Wills, D. C., Clerk of Probate 
Court.) 

34 Answer of Abram E . Stern, Co-executor to the Peti¬ 
tion of Cecelia Stern Filed June 22,1943, to Require 
Executors to Distribute Estate, or to Remove Said 
Executors and Appoint Said Cecelia Stern in Their 
Stead. 

Answering the said petition, this respondent says: 

1. This respondent admits the citizenship and residence 
of the petitioner, and that she is the residuary legatee and 
devisee under the last will and testament of her mother, 
the said Helene Stern. 

2. The averments of paragraph two are admitted. 

3. The averments of paragraph three of the said petition 
are substantially correct, but for greater certainty as to 
dates, this respondent refers to the record in said mat¬ 
ter. 

35 4. Answering paragraph four of the said petition, 
this respondent denies that all the just debts of the 

said Helene Stern have been paid in full, and that no one 
is asserting a claim as a creditor of the said testatrix, or 
that no one has filed a claim against her estate or against 
her executors. 

5. Answering paragraph five, this respondent admits that 
on March 30, 1943, the executors of the said estate paid to 
the Collector of Taxes of the District of Columbia, the Dis¬ 
trict Inheritance Tax, with interest, assessed against the 
distributees and legatees in accordance with their share of 
the property under the control of the personal representa¬ 
tive. This payment was made after negotiations with the 
tax authorities. He believes that Exhibit No. 1, filed with 
the said petition, is a true copy. 

6. Answering paragraph six, this respondent admits that 
on March 25, 1943, the said executors paid to the Collector 
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of Internal Revenue, at Baltimore, Maryland, the Federal 
Estate Taxes due the United States and theretofore as¬ 
sessed against the estate of the said deceased. This pay¬ 
ment was also made after negotiations with the tax authori¬ 
ties. He believes that Exhibits Nos. 2 and 3 are true copies. 

7. Answering paragraph seven, this respondent upon in¬ 

formation believes that the specific bequests in Items 

36 III, IV and V have been delivered. He denies on in¬ 
formation that the specific bequest bequeathed in 

Item II of * 4 my large diamond brooch, set with about nine 
large diamonds”, to the daughter of the deceased, Rosa S. 
Wender, has been delivered. He avers and says that in the 
distribution of the said several legacies, the said Hymen 
Stern and Cecelia Stern over the objection of this respond¬ 
ent assumed to take upon themselves a partial administra¬ 
tion of said estate; that the said Rosa S. Wender insists 
that the alleged diamond brooch wdiich the said Cecelia 
Stem attempted to deliver to her, was not the brooch be¬ 
queathed to her; that she has demanded of the executors a 
delivery of the proper specific legacy, which this respond¬ 
ent has been unable to comply with, inasmuch as after the 
death of the said deceased, the private safe of the said tes¬ 
tatrix in her residence was opened by the said Hymen Stern 
and Cecelia Stern, without the presence of this co-executor, 
and the contents thereof were never accounted for to this 
respondent, and that from the date of his mother’s death 
he was not permitted to enter the home of the said deceased. 
This respondent further avers that the said Rosa S. Wender 
is still insisting upon a compliance by the executors of the 
proper delivery of the said item bequeathed to her under 
the said Item II. 

8. Answering paragraph eight, this respondent says that 
as averred in the said petition, the will and testament of 

the said testatrix is dated December 2, 1932. The 

37 Stem Company of Washington, D. C., referred to in 
the excerpt of Item VI of the will of the said testa¬ 
trix, is a corporation organized under the laws of the State 
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of Delaware, and not under the laws of the State of Vir¬ 
ginia as set forth in said excerpt. This respondent believes 
that the said excerpt is substantially correct, but for greater 
certainty, if necessary, begs leave to refer to the original 
of said will. The further statements in the said paragraph 
in respect to the survival of the said several leg¬ 
atees is true, as is also the averment in respect to the 
business conducted by the said Stern Company of Wash¬ 
ington. This respondent, how r ever, denies that for the rea¬ 
sons hereinafter set forth, said several shares of stock be¬ 
queathed to the said Abram E. Stern, this respondent, 
Hymen E. Stern, and the petitioner, as set forth in the said 
paragraph, should have been distributed as therein 1 set 
forth. 

Further answering paragraph eight, this respondent be¬ 
lieves it to be true that under paragraph VIII of the said 
will, premises 1411 Hamilton Street, Nortlrwest, devolved 
upon the petitioner in fee simple. He further believes that 
the excerpt of Item VIII of the aforesaid will is substan¬ 
tially true, but for greater certainty, if it becomes neces¬ 
sary, begs leave to refer to the original thereof. 

9. Answering paragraph nine, this respondent says that 
the averments thereof are substantially true; that 
38 according to the petition filed by this respondent and 
his co-executor, Hymen Stern, for letters of adminis¬ 
tration, the amount of cash in the American Security and 
Trust Company, Southwest Branch, to the credit of said de¬ 
ceased at the time of her death, was in the sum of $4950.00, 
out of which were paid administration costs and tax assess¬ 
ments ; that the notes in said bank for collection on account 
of the said deceased at the time of her death, were per¬ 
mitted to remain in said bank, which has since conducted 
the collection thereof, and this respondent is informed and 
believes that the amount to the credit of the executors at 
present in said bank, as he is informed and believes, is the 
sum of $5,927.23. 
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10. Answering paragraph ten, this respondent denies the 
petitioner “has repeatedly and frequently requested the 
aforesaid executors to distribute the aforesaid estate, and 
particularly to deliver to the petitioner the aforesaid 33 
shares of stock of the Stern Company”, and the other items 
of estate mentioned in the said paragraph. He says that 
the only request received was on or about the tenth day of 
April, 1943, by registered mail letter bearing date April 7, 
1943, addressed to him and Hymen Stern, “executors under 
the will of Helene Stern”, which in a very peremptory man¬ 
ner demanded the delivery of the items therein set forth, 
with a threat of proceedings to oust this respondent on fail¬ 
ing to comply w T ith such demands. A copy of the said 

39- letter is herewith filed, marked Exhibit No. 1. The 
said petitioner is fully advised and knew the reasons 
why a portion of the said estate could not be distributed. 
These reasons are hereinafter set forth. 

11. Answering paragraph eleven, this respondent believes 
that the quotation of Item IX of the will of the said de¬ 
ceased set forth in said paragraph is substantially a cor¬ 
rect copy of the said item. 

12. Answering paragraph twelve, this respondent says 
that at the date of the death of the said Helene Stern, the 
owners of record of the capital stock of the Stern Company 
of Washington were as stated in said paragraph, but that 
one share in the name of Milton Strasburger and one share 
in the name of Alexander Wolf, who were the attorneys in 
the matter, were only issued to them for the purpose of 
qualifying them as Directors. He avers one of the said 
shares was the property of this respondent and the other 
share was the property of the said Hymen Stern. 

Further answering, this respondent admits that the said 
executors have not distributed the fifty-one shares recorded 
in the name of the said Helene Stem, and he avers and says 
that under the provisions of the by-laws of the said com¬ 
pany, the said shares are not distributable to said petitioner. 
It is only in the last few months, on account of a contro- 
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versy with the authorities as to the amount of Fed- 

40 eral and District of Columbia estate taxes, that the 
executors have been able to settle them. 

Further answering said paragraph, this respondent says 
that at the time of the admission to probate of the will of 
the said Helene Stern, and of letters testamentary issued 
thereon, to wit, January 22, 1941, this respondent, with his 
co-executor, entered into a special bond in the sum of 
$5,000.00, conditioned to pay all the debts and just claims 
against the said testatrix and all damages which should be 
recovered against them as executors and all legacies be¬ 
queathed by the will, as a result of which the said executors 
became personally responsible in the event that they made 

anv distribution of the assets before all claims and demands 
• 

were liquidated and paid. 

One reason why this respondent delayed making a par¬ 
tial distribution of the said estate was because from his per¬ 
sonal knowledge of the affairs of his mother, he anticipated 
that the United States Government would make claims 
against her said estate because of her failure to make re¬ 
turns and pay income taxes for many years prior to her 
death, in which event if the estate should have been distrib¬ 
uted in whole, he and his co-executors would be personally 
liable for any claim that the United States Government 
might make because of such unpaid taxes. As a result, there 
was served upon this respondent on July 1,1943, as a 

41 co-executor of the said Helene Stern, a communica¬ 
tion from the Treasury Department, Internal Reve¬ 
nue Service, bearing date June 29,1943, enclosing a copy of 
the report of the examination of income tax for the years 
1934, 1935, 1936, 1937, 1938, 1939 and part of 1940, making 

, an adjustment of additional income taxes due from the said 
estate in the sum of $1,520.40. Under date of July 8, 1943, 
this respondent addressed a letter to the said Hymen Stern, 
his co-executor, by registered mail, to his place of business, 
500 Market Street, Norfolk, Virginia, advising him of the 
receipt by this respondent of the said communication, and 
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requested him to advise this respondent whether the said 
co-executor agreed to the adjustment. Copy of said letter, 
marked Exhibit No. 2, is herewith filed. To the present date 
respondent has received no reply to this letter. 

42 Further answering, this respondent says: 

For a long number of years prior to the 17th day 
of April, 1925, this respondent and Hymen Stern and Helene 
Stern, the mother of this respondent and the said Hymen 
Stern, were engaged under the name of The Stern Com¬ 
pany, and prior to that under the name of the Washington 
Showcase Exchange, in the store and buildings known as 
629-631 Indiana Avenue, Northwest, Washington, D. C., in 
the conduct of the woodworking, sheet and glass factories, 
and showcase and business equipment, and househld fur¬ 
nishings, as partners, the said Helene Stern taking no active 
part in said business, the conduct, management and opera¬ 
tion thereof being with this respondent and the said Hymen 
Stern. 

Continued controversies, quarrels and bickerings be¬ 
tween this respondent and the said Hymen Stern respect¬ 
ing the manner of conducting the said business were such 
that it was finally agreed that the said business should be 
organized into a corporation and ,the assets of the said co¬ 
partnership and the said real estate should be conveyed to 
the said corporation. 

In accordance with such agreement there was executed 
and acknowledged the 23rd day of February, 1925, a Cer¬ 
tificate of Incorporation for said The Stern Company by 
the said Helene Stern, Hymen Stern and this respondent, 
which, however, was not filed in the Office of the Secretary 
of State of Delaware until the 17th day of April, 1925, nor 
was any action taken in respect to the further organi- 

43 zation of the said corporation until a meeting held 
the 18th day of November, 1925, at which the said 

Helene Stern was elected President, Abram E. Stern, Vice- 
President, Nathan Cayton, Secretary, and Milton B. 
Thomas as director. Owing to the fact that the said Hyman 
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Stern had absented himself from the said business and re¬ 
fused to participate in the conduct thereof, no further meet¬ 
ings of shareholders or officers were held until the 27th day 
of May, 1927, at which time the said Helene Stern w T as 
elected President, this respondent was elected Vice-Presi¬ 
dent, Hymen Stern, Secretary-Treasurer, and Milton Stras- 
burger and Alexander Wolf membrs of the Board of Direc¬ 
tors, and this respondent avers that since the said 27th day 
of May, 1927, some fifteen years, there has been no formal 
meeting continuing the organization or conduct of the said 
corporation by its directors or shareholders, but the busi¬ 
ness of said corporation at times was conducted by this re¬ 
spondent and the said Hymen Stern, but during the last four 
or five years by this respondent alone, the said Hymen Stern 
having entered into other enterprises and since the year 
1940 resided and has become interested in and conducts a 
business of similar character located in the City of Nor¬ 
folk, Virginia, which he and the plaintiff, Cecelia Stern, in¬ 
herited from their deceased brother, Max E. Stern. Dur¬ 
ing such last years the whole responsibility of conducting 
and managing the business of the corporation has de¬ 
volved on this respondent. His mother, being totally 
44 blind, never took any active part in its conduct and 
operation, and upon her death this respondent, then 
Vice-President, became the first executive officer of the com¬ 
pany. 

That at the time of its incorporation, the assets of said 
The Stern Company as assigned, transferred and conveyed 
to it, consisted among others of the showcase and equip¬ 
ment business conducted in the said premises 629-631 Indi¬ 
ana Avenue, Northwest, with all the stock in trade con¬ 
tained in the said premises, book accounts and promissory 
notes connected therewith, and all machinery, merchandise 
and equipment, as also the following real estate situate in 
thb City of Washington, District of Columbia, described as 
Lots 15, 16 and 17, in Joseph B. Varnum and others’ sub¬ 
division of part of Square 458, as per plat recorded in Liber 
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C.H.V., folio 371, of the Records of the Office of the Sur¬ 
veyor of the District of Columbia; also lots 6 and 7, and lots 
803 to 821, both inclusive, in square 700, in the District of 
Columbia, the said lots now being known as lots 40, 41, 42, 
803 and 867, in said square. 

In the month of March, 1941, the said Stern Company sold 
and conveyed parts of lots 13,14,15,16,18 and 19, in square 
700, for the sum of $34,447.50, the net amount realized from 
such sale being $28,519.40, after deduction of encumbrances, 
taxes and expenses of sale. Such amount, however, pay¬ 
able and belonging to the said Stern Company was not paid 
to the account of the company, but said Hyman Stern 
45 and Cecelia Stern insisted that said sum should be 
deposited in a special account to the credit of this re¬ 
spondent and the said Cecelia Stern and Hymen Stern, sub¬ 
ject only to be withdrawn on checks signed by all three, 
■which this respondent was compelled to acquiesce in be¬ 
cause of the immediate necessity for additional funds for 
the purposes of said The Stern Company. The said sum 
was deposited in the National Bank of Washington the 25th 
day of March, 1941, and from said fund, only on the condi¬ 
tion that the Stern Company should receive the sum of 
$5,000.00 therefrom for its immediate wants, this respond¬ 
ent was compelled to agree that the said Cecelia Stern and 
Hymen Stern could withdraw the sum of $5,000.00 there¬ 
from as a loan for ninety days. Subsequently, because of 
the threat of the holder of encumbrances upon the herein¬ 
before mentioned real estate to foreclose the same because 
of default of the said Stern Company in the payment of the 
District of Columbia taxes upon the said real estate for the 
year ending June 30,1941, the said Hymen Stern and Cecelia 
Stern agreed that the sum of $2,000.00 should be withdrawn 
therefrom and applied to that purpose, on condition, how¬ 
ever, that the said Stern Company should deposit in the 
said bank, accounts and notes receivable amounting to 
$4,212.50, belonging to the said Stern Company, which are 
now so held by the said bank. The balance to the credit of 



38 




the aforesaid deposit in the said National Bank of Wash¬ 
ington is at the present time the sum of $13,000.00, to which 
the said Stern Company is entitled and which should be 
made available for its purposes and protection. 

46 13,14,15,16,17,18. Answering paragraphs 13,14, 
15,16,17 and 18, this respondent denies emphatically 

the truth of the averments contained in the said paragraphs 
as charge him with misconduct, mismanagement or failure 
to perform his duties as executor or as the executive officer 
or manager of the affairs and business of the said Stern 
Company. He denies that since the date of the death of 
Helene Stern or at any other time he has arrogated to him¬ 
self the sole and exclusive control, direction and manage¬ 
ment of the business of the said Stern Company. He denies 
that he has refused to admit the petitioner herein to ex¬ 
amine, or cause to be examined, the records of the said busi¬ 
ness, although she had no such right, or that he has refused 
or does refuse to admit his co-executor to enter the prem¬ 
ises of the said business, or has forcibly excluded or pre¬ 
cluded the said executor therefrom or from participating in 
any way in the conduct and management of said business 
or informing himself as to the operations thereof. On the 
contrary he avers that the said Hyman Stern, who is the 
Treasurer-Secretary of said Company, whenever in this 
city on his infrequent visits, has entered the said establish¬ 
ment and examined the books and records thereof without 
molestation or interference from this respondent, and on 
occasion when this respondent disagreed with him in mat¬ 
ters pertaining to the said business, has forcibly assaulted 
this respondent, who because of his physical condition, has 
been unable to defend himself. This respondent avers that 
the books and records of the said business have been 

47 properly maintained and kept, and that he has ren¬ 
dered proper accounting and returns from income to 

the proper authorities. This respondent avers that the bond 
executed by him and his co-executor is amply sufficient to 
protect the interest of the petitioner, and that no asset of 
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the estate of the said testatrix has been lost or wasted but 
has been conserved. 

The respondent further avers that the said corporation 
when it was abandoned by the said Hymen Stern in the 
year 1937, w’as in a precarious and insolvent condition; that 
through the efforts of this respondent it has been re-estab¬ 
lished as a going concern, and is in good financial condition; 
that because of the affliction of his mother and because of 
the fact that she had never taken any active part in the con¬ 
duct of the business, there was no one to take up the saving 
of the business; that for a long period prior to the death of 
his mother, continued dissension and hostility has existed 
between the said Hymen Stern and the petitioner against 
this respondent, which has since the death of his mother 
been aggravated and increased without any justification, 
although this respondent has used every means through 
friends, attorneys and others, to ameliorate such condition 
and conciliate the said brother and sister, who long before 
the death of their mother had frequently threatened to put 
this respondent out of the said establishment and to deprive 
him of his interest in the assets of the said corporation. 

The utter indifference of the said Cecelia and Hymen 
Stern to the financial condition of the concern and 
48 its future, their continued interference and bickerings 
with the respondent, their remarks to the clerks 
thereof to the effect that respondent will in a short time be 
out of the said establishment, their action in tying up the 
funds of the corporation, refusing to allow the same to be 
used for payment of taxes, interest and amortization upon 
the mortgage on its real estate, so that the same was adver¬ 
tised for foreclosure, their withdrawal of the company’s 
funds when such funds were needed for the payment of the 
company’s maturing liabilities, and refusal to repay the 
same, all resulting in this respondent’s finding it necessary 
to continue to borrow funds from relatives and friends to 
meet bills for merchandise required to continue the con¬ 
cern’s business, with the consequent loss of its credit with 
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manufacturers, wholesale dealers and its bank, has ham¬ 
pered and seriously interfered with this respondent’s ef¬ 
forts on behalf of said corporation. 

Further answering, this respondent says that at a meet¬ 
ing held the 18th day of November, 1925, by the sharehold¬ 
ers of the said Stern Company of Washington, at which 
was present the said Helene Stern, by-laws for the company 
were unaimously adopted, the said Helene Stern voting 
for such adoption, which said by-laws have continued and 
are now in full force and effect. Section 15 under the cap¬ 
tion of “Stock”, of said by-laws, provides as follows: 

49 “15. The stock of this company shall be deemed 

personal property, and shall only be transferred in 
the following manner, and not otherwise, that is to say, it 
shall first be offered to the corporation, and in the event the 
corporation shall not within five days from the date of said 
offer agree to purchase the same, then it shall be offered to 
the stockholders of the corporation, and if none of said 
stockholders agree to purchase the same within five days 
from the date of said offer, the holder of said stock is then 
privileged to sell the same. The purchaser or purchasers of 
s^id stock sold as aforesaid shall likewise be bound by this 
condition and shall be required to comply with the same 
before the stock may be transferred and assigned upon the 
books of this company.” 

Your respondent is advised that the foregoing recited 
provision of the by-laws of the Stern Company, adopted as 
it was by all the shareholders of the company, created a con¬ 
tract affecting and operative upon the shares of the said 
Helene Stern and all other shareholders, and that the exec¬ 
utors of her estate standing in her place, and the said 
Cecelia Stern claiming under her, have no greater rights 
than the said testatrix had, and that her attempted bequests 
of the said shares to the various legatees is contrary and 
against the provision of the said by-laws contract; that it 
becomes the duty of the said executors, in relation to the 
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said shares, to first offer them to the said Stern Company 
of Washington, and in default of a purchase by the said 
corporation, to the present surviving shareholders in said 
company, to wit, this respondent and the said Hymen 
Stern. 

50 Respondent further says that upon the settlement 
of the Federal Income Tax assessed against the said 

estate, referred to in paragraph 12, pages 7 and 8 hereof, 
and the payment of his commissions herein as executor and 
any other expenses incidental to the administration, he, with 
the cooperation of his co-executor, is prepared to account 
and make distribution to those entitled under the will of the 
said deceased, with the exception, however, of a disposition 
of the fifty-one shares in The Stern Company of Washing¬ 
ton, which he avers and claims should be disposed of by the 
executors in accordance with the procedure provided by the 
By-laws of the said Stern Company. 

ABRAM E. STERN 

LEON TOBRINER 
Attorney for Respondent 
Suite 932, Southern Building 
Washington 5, D. C. 

District of Columbia, to wit: 

I, Abram E. Stern, being first duly sworn, on my oath do 
depose and say that I have read the following Answer 

51 by me subscribed and know the contents thereof; that 
the matters and things therein stated upon my per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe to be true. 

ABRAM E. STERN 


Subscribed and sworn to before me this 12th day of July, 
1943. 


(Seal) 


FREDERICK G. UMHAU 
Notary Public in and for the 
District of Columbia. 
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1, Leon Tobriner, the attorney of record for the respond¬ 
ent, Abram E. Stern, do hereby certify that I personally, 
this 12th day of July, 1943, deposited in the United States 
mails, postage prepaid, a copy of the foregoing Answer of 
Abram E. Stern, Co-executor, to the petition of Cecelia 
Stern filed June 22, 1S43, to Levi H. David, attorney for 
the plaintiff herein, at his last known address, Bond Build¬ 
ing, 'Washington, D. C. 

I LEON TOBRINER 

52 Miss CECELIA STERN, 

1411 Hamilton Street, N. W., 

Washington, D. C. 

April 7, 1943. 

To Messrs. Abram E. Stern and Hymen Stern, Executors 
under the Will of Mrs. Helene Stern, deceased: 

1 1. As the residuary legatee under the will of my Mother, 
the late Mrs. Helene Stern, of Washington, D. C., I hereby 
demand your immediate liquidation of her Estate, and your 
distribution and delivery to me, without further notice or 
delay, of all the promissory notes, conditional sales con¬ 
tracts and other evidences of indebtedness due her or held 
by any one for her account at the time of her death, with a 
timely accounting for and restitution to me of all the moneys 
since collected thereon, as well as of all the cash comprised 
in all her bank accounts as of the close of business on No¬ 
vember 22, 1940, less any just and proper proration of any 
of her lawful debts then or since chargeable against said 
funds. 

2. As the inheritrix of the specific bequest provided for 
me in Item VI-c of my Mother’s aforesaid will, I further 
hereby demand that you forthwith cause the Corporation 
therein named, being the Stern Company, of Washington, D. 
C., to issue and deliver to me through you as the Executors 
under said will a certificate or certificates duly registered 
in my name and comprising Thirty-Three (33) shares of the 
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Capital Stock of said Corporation, free and clear of any 
! and all liens or adverse claims of every kind whatsoever. 

3. I further hereby serve due notice upon you and each 
of you that, in the event of your failure promptly to com¬ 
ply with the aforegoing demands, I shall petition the Court 
i properly vested with jurisdiction of the administration of 
i the subject Estate to oust you, or either of you only failing 
I to comply with said demands, and to appoint me in your 
i stead, as the sole executrix or as a co-executrix under the 
i aforesaid will, as the developments then may warrant, pur¬ 
suant to the implications and the intendments of the second 
paragraph of Item IX thereof, 
i 4. I further and finally now demand that you and each of 
you promptly acknowledge your receipt of the above com¬ 
munications, and that you jointly or severally confirm to 
1 me in writing, not later than 12:00 o’clock, Noon, on Tues- 
i day, April 13th, 1943, your intended actions, if any, in re¬ 
sponse thereto. 

Sincerely, 

! CELIA STERN 

Original by Registered Mail to Mr. Abram Stern, 631 In¬ 
diana Avenue, N.W., Washington, D. C.; duplicate Original 
! to Mr. Hymen Stern, 500 Market Street, Norfolk, Virginia. 

Exhibit No. 1 

53 July 8, 1943. 

Mr. Hymen Stern, Co-executor, 

Helene Stern 
500 Market Street 
Norfolk, Virginia 

Dear Sir: 

On July first, I received from the Treasury Department, 
Internal Revenue Service, at Baltimore, Maryland, under 
date of June 29,1943, a report of the examination of income 
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tax returns of Helene Stern for the years 1934, 1935, 1936, 
1937,1938,1939, and 1940, showing an additional income tax 
in the sum of $1,520.40, due. 

Inasmuch as you are co-executor with me under the will of 
Helene Stern, I would thank you to advise me whether you 
agree to this adjustment, and if so, will cooperate with me 
in the payment of the tax assessed, or advise me what you 
propose to do in the matter. 

Very truly yours, 

i (Signed) ABRAM E. STERN 

Exhibit No. 2 

(Endorsement: Answer of Abram E. Stern, Co-executor, 
to Petition to require Executors to distribute Estate, and 
Exhibits. Filed July 13, 1943. Victor S. Mersch, Register 
of Wills, D. C., Clerk of Probate Court.) 

54 Motion of Petitioner Cecelia Stern for an order 'per¬ 
mitting said Petitioner to file a reply to the Answer 
of Respondent Abram E. Stern. 

i Now comes the Petitioner, Cecelia Stern, through her 
attorney, Levi H. David, and moves the court for an order 
permitting said Petitioner to file herein a Reply to the An¬ 
swer of Respondent Abram E. Stern to the original peti¬ 
tioner of said Cecelia Stern, Petitioner, which said Reply 
is attached to this motion and is hereby made part hereof, 
on the following grounds: 

1. The said Answer of Respondent Abram E. Stern to 
the original petition of Petitioner, Cecelia Stern, sets forth, 
among other things, that the Federal Income Taxes of the 
decedent, Helene Stern, were not paid, and subsequent to the 
filing of the said Answer, that is, on August 28, 1943, all 
of the Federal Income Taxes of the decedent were acknowl¬ 
edged, compromised and paid by the aforesaid Respondent 
Abram E. Stern and Hymen Stern, the Executors of this 
Estate, and the Petitioner submits that that fact should ap¬ 
pear on the record in these proceedings. 
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2. Petitioner sets forth in her said proposed Reply that 
the commissions claimed by the Executors of this Estate 
should be deposited into the Registry of this Honorable 
Court, a pending a determination by this Honorable Court 
as to whether or not said Executors, or either of them, are 
entitled to commissions in view of the facts set forth in the 
original petition of said Petitioner, Cecelia Stern. 

All of the foregoing is set forth in the said proposed 
Reply of Petitioner, to which reference is hereby prayed. 

55 LEVI H. DAVID, 

Bond Building, 

Washington, D. C. 

Attorney for Petitioner 
Cecelia Stern 

Points and Authorities . 

Rule 7 (a) F. R. C. P. 

Rule 7 (b) F. R. C. P. 

Rule 8 (d) F. R. C. P. 

Rule 8 (e) and (1) and (2) F. R. C. P. 

Rule 12 (b) F. R. C. P. 

Rule 12 (h) F. R. C. P. 

Rule 13 (b) F. R. C. P. 

Endorsed: Filed Oct 30 1943. Victor S. Mersch, Register 
of Wills, D. C. Clerk of Probate Court. 

**#*•*•••• 

63 Order granting motion of petitioner Cecelia Stern 
to file reply to the answer of respondent Abram E. 
Stern , to be deemed an amendment to the original 
petition of said Cecelia Stern. 

The motion of petitioner Cecelia Stern for an order per¬ 
mitting her to file a reply to the answer of respondent 
Abram E. Stern, the proposed reply being attached to said 
motion, came on to be heard, and after argument by counsel 
representing said Cecelia Stern and said Abram E. Stern, 
and after consideration thereof by the court, it is this 
twelvth day of January, 1944, 
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Ordered that the said motion be, and the same is hereby 
granted, the said proposed reply attached to the said mo¬ 
tion of Cecelia Stern shall be deemed and taken as said 
reply, and shall also be considered as an amendment to the 
briginal petition of the said Cecelia Stern. 

JENNINGS BAILEY, 

Justice. 

Seen: 


LEON TOBRINER, 

Southern Building, City, 

Attorney for Abram E. Stern. 

LEVI H. DAVID, Bond Bldg., City, 

Attorney for Cecelia Stern. 

(Endorsement: Order granting Motion of Cecelia Stern 
to file Reply to the Answer of Abram E. Stern, to be 
deemed an Amendment to Original Petition of Cecelia 
Stern. Filed January 12, 1944. Victor S. Mersch, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 


n. 

TRANSCRIPT OF HEARING BEFORE MR. JUSTICE 

O’DONOGHUE. 


• *•#••*#*# 

76 Hearing on the Petition of Cecelia Stern, Residuary 

Legatee and Devisee to Require the Executors to 
Distribute the Estate or, Alternatively, to Remove 
Abram E. Stern and Hyman Stern, Executors, and 
Appoint the Petitioner in Their Stead in Conformity 
with the Last Will of Helene Stern, Deceased. 

Washington, D. C. 

i Tuesday, March 28, 1944. 

Pursuant to notice theretofore duly given to all known 
interested parties, the above entitled matter came on for 
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hearing at 10.58 o’clock in the forenoon on Tuesday, March 
28, 1944, in the District Court of the United States for the 
District of Columbia, in the Court House, at Washington, 
D. C., 

Before 

Honorable Daniel W. O’Donoghue, Associate Justice of 
the District Court of the United States for the District of 
Columbia, there being 

Present 

Levi David, Esquire, Attorney for the Petitioner herein; 

Leon Tobriner, Esquire, Attorney for the Respondents 
herein. 

Thereupon the following proceedings and transactions 
were had: 

77 Proceedings and Transactions 

Mr. David: May it please the Court: 

This case comes before your Honor on a petition filed by 
Cecelia Stern, the daughter of the Testatrix and the residu¬ 
ary legatee under the Last Will and Testament of her 
mother, Helene Stern. 

The Testatrix died on November 23, 1940. 

The Will was duly filed and probated and the Executors, 
her two sons, Abram E. Stern, and Hyman Stern, qualified. 

By the waiver of all of the heirs a special bond of $5,000 
was given. 

Due publication was made and the necessary proceedings 
had in the Probate Court. 

No accounting was ever filed in the Probate Court by 
virtue of the special bond that was given. 

No distribution has ever been made save and except the 
little bequests that preceded the residuary clause of the 
Will. 

That, your Honor, has been going on since 1940, since 
the death of the Testatrix. 

The Will was probated in the early part of 1941 and the 
Executors became possessed of the Estate. 
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i The Testatrix left a substantial estate and, among other 
things, she left 51 shares of the capital stock of a corpora¬ 
tion known as The Stern Company of Washington that has 
carried on business for some years on Indiana Avenue, 631 
I believe is the number of the property. 

i Now’, all the real estate belongs to the Corporation and 
has always been in the name of the Corporation. They own 
other real estate too. 

There were 100 shares of stock of the Corporation. 
78 Mrs. Stern, the Testatrix, owned 51 shares of the 
stock. Abram E. Stern, one of her sons and one of 
the Executors owmed 23 shares. Hyman Stern, the brother 
of Abram, and who is also one of the Executors, owned 23 
shares. And there were 3 shares in the name of the late 
Alexander Wolf and Mr. Milton Strasburger, and some¬ 
body else, as merely qualifying them; they had no financial 
interest in the Corporation. These lawyers represented the 
parties at the time the Corporation was formed or 
organized. 

Under the terms of Mrs. Stern’s Will she gave the home 
place to her daughter and, I think, a diamond brooch to one 
of the daughters, and little items like $25, several be¬ 
quests, but the principal estate is as I have stated it to your 
Honor. 

I Now the substantial question before the Court is in refer¬ 
ence to the distribution of this stock. That is the principal 
contention here, that there ought to be a distribution of the 
Estate. 

The petition alleges that the funeral expenses have been 
paid and that all the debts of the Estate have been paid, 
save and except the commissions to the Executors—and I 
will come to that in a moment—and they had to adjust the 
question of the Federal Estate taxes. That has all been 
adjusted and paid to the satisfaction of the Collector of 
Internal Revenue at Baltimore. 

The District of Columbia Estate and Inheritance tax has 
been adjusted and paid, and certified copies of the receipts 
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have been attached as exhibits to the petition, and there is 
no dispute about that. It was right troublesome to adjust 
those things but they have been adjusted and paid. 

79 The only thing left open is the question of the Ex¬ 
ecutors’ commissions, amounting to some $4,000. 

They have the money in the bank to pay that if they could 
get an accounting from the Executors to know how the state 
of the account is. That can be adjusted. But, inasmuch as 
there is a pretty fierce disagreement between these two 
brothers who are the Executors—they have no communica¬ 
tion one ■with the other and they have not facilitated the 
administration of this Estate on account of that terrific 
family quarrel that has been going on for some years— 

Mr. Tobriner (interposing) Twenty years. 

Mr. David: Well, whatever it is. The unfortunate part 
is that The American Security and Trust Company was not 
the Executor. The Testatrix did business there for manv, 
many years, but that is neither here nor there. 

The petition which rests before your Honor and which 
this residuary legatee was compelled to file because she can 
not get an accounting from them, cannot get a distribution 
of the Estate, presents two questions: 

First, we pray for a distribution of this Estate. 

The big thing would be the distribution of this stock, this 
51 shares of stock that the Executors own in one certificate, 
9 shares belonging to the one son, 9 to the other and 33 to 
the daughter, my client, the petitioner here. 

The petitioner is also entitled, if she can ever get an 
accounting, to quite a number of notes that were left by the 
Testatrix in The American Security and Trust Company, 
the Southwest Branch, for collection, and nothing else. 
That represents the residuary estate. 

80 Now this business, as I have said, has been con¬ 
ducted for a number of years at 631 Louisiana 

Avenue. It is a business that sells at retail restaurant 
equipment and furnishings for local restaurants in Wash¬ 
ington. It used to be, if it is not now, a very valuable busi- 
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ness and it lias a tremendous good will of very great value. 
So that we are asking in this petition: 

First: For a distribution of the Estate. 

If we can not get the distribution, if they wont give us 
the distribution of this estate then we ask: 

1 Second: That these Executors be removed and the terms 
and provisions of the Will of the Testatrix carried out. 

1 This is, counsel will agree, the clause of the Will that 
touches on that point, in the last clause except one of this 
Will: 

' “If, however, either of my said two sons by reason of 
death or otherwise shall fail to undertake or having under¬ 
taken shall fail to complete the discharge of his duties as 
co-executor of this my Last Will and Testament, then in 
either of such event I hereby name, constitute and appoint 
in his place and stead my said daughter Cecelia Stern” 

who is the petitioner here, your Honor, 

“. . . as co-executrix under this my Last Will and Testa¬ 
ment and in such event I hereby confer and repose on my 
said daughter all the powers and duties ...” et cetera “... 
as such Executrix.” 

81 Now, there is objection interposed by the Execu¬ 
tor Abram Stern, represented by Mr. Tobriner, to 
this distribution. He objects to it on the ground, he says, 
that there is a By-Law in this Corporation which provides 
that if any member of this family or any of these stock¬ 
holders desires to sell the stock held by him or her that it 
should be first offered to the Corporation and if the Cor¬ 
poration does not desire to buy it then it should be offered 
for sale to the other stockholders. 

! Mr. Tobriner: Here is the By-law. 

! Mr. David: Have you got it there? 

Mr. Tobriner: Yes. 

(A document was then handed to the Court by Mr. 
Tobriner.) 
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Mr. David: Now, your Honor, I contend that that By¬ 
law, if you please— 

Mr. Tobriner (interposing) Mr. David, one moment: 

I understand you are simply making an opening state¬ 
ment. 

I would like to make a reply to the opening statement so 
that the Court can really understand what the situation is, 
instead of going into an argument on the merits of the case 
right now. 

Mr. David: I think I can show your Honor, at least it is 
our contention, that if I am right on that first point that 
the Executors should distribute this Estate according to the 
directions of the Will then we do not desire to go into the 
question of removal. 

There are two questions here: 

First, the distribution. And we can not understand why 
1 the stock can not be distributed according to the terms of 
the Will. 

• 82 Now, if we are right about this, we do not have 

i to go into a hearing upon the question of removal of 

the executors. We will be perfectly content if they will dis¬ 
tribute this estate, if they would do just as the Will says. 

Mr. Tobriner: That may be but I think I ought to have 
i an opportunity first to reply to what Mr. David has said, 
i Mr. David: I have no objection. 

The Court: Have you finished your statement? 

Mr. David: I have pretty nearly, I think. 

The Court: Wait until he finishes and you will have a 
chance to reply. 

Mr. David: I will say this—I thought I could shorten the 
argument and not take up so much time of the Court: 

If I am correct in my first contention, in view of the pay¬ 
ment of the debts and in view of the payment of the taxes 
to the United States and to the District of Columbia, which 
i is all cleared up now, there is nothing to do, as it seems to 
me, save and except to distribute this estate. 

They ought to make—if they call it a partial distribution, 
we ought to have the stock; that should be split up accorcT- 
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ing to the direction of the Will, and it seems to me it is 
utterly immaterial to the Executors as to what they will do 
with the stock. They are not going to sell it save and ex¬ 
cept according to the By-laws of the corporation. But that 
is something that the Probate Court has nothing to do with. 
The Court is not interested in what a legatee does, will 
we say, with an estate that passes. 

The Executors can not make the sale of this stock to 
themselves. They can not be vendor and vendee. 

If your Honor decides that that By-law compels 
83 them to sell it they would have to be removed, I take 
it, because they would be vitally and deeply inter¬ 
ested, personally, in the acquirement of the stock. 

The Executors, as I say, can not be vendor and vendee 
at one and the same time. 

I So, as I say, it seems to me that this question seems to 
me to be a very narrow, close, question: The Executors will 
simply distribute that stock and it will be a big step for¬ 
ward toward the distribution of the Estate which has been 
going on since 1940. 

The other Executor, it should be said, is in exclusive 
charge of the business, to the great detriment, as we allege, 
of the corporation, wasting its assets, failure to make 
proper returns to the United States Government for taxes 
in so far as the Corporation is concerned. That, of course, 
the Probate Court is not strictly interested in, but it affects 
the residuary legatee and also a brother who is entitled to 
9 shares of stock. He is in exclusive charge of this business 
to the exclusion of his brother. They wont let him come in 
there although he is nothing but a minority stockholder, 
and he does what he pleases with the proceeds, your Honor, 
from the operation of the business. So we are suffering 
every minute of every hour of every day. 

Mr. Tobriner: That is all denied. 

Mr. David: But you know it is true, 
i Mr. Tobriner: We are prepared to prove that it is not 
true. 
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Mr. David: -And we are prepared to prove it is true. 

Mr. Tobriner: That is the reason I say that we 

84 want to produce evidence here. 

Mr. David: I am showing to your Honor the grave 
importance of the distribution of this Estate, and let these 
people do with their stock as they see fit, and that By-Law, 
it seems to me, can not block the distribution of this Estate. 

According to the contention of the other side there never 
can be a distribution of the Estate, as I understand their 
position. 

Mr. Tobriner: May it please your Honor: 

Mr. David has merely skimmed this case in his statement. 

This is a feud between brother and sister on one side 
against another brother, which has continued for some 15 
or 20 years. 

The Court: Just a moment. I see Mr. Corcoran and 
some other counsel here, apparently waiting for a Patent 
case to come on. 

How long is this case on hearing going to take, do you 
think, gentlemen? 

Mr. David: Your Honor asks me? 

The Court: Yes. 

Mr. David: It would depend somewhat on your decision 
as to the distribution of this stock, as to the first point I 
make, that is in reference to the distribution of this stock. 
If it can be made, I doubt if any elaborate hearing will be 
necessary. 

So that your Honor will get an outline of this case and 
understand the situation, here is the Will. If that first 
point I raise should be decided in favor of a distribution, 
it ought not to take a lot of time, but if you go into 

85 the question of the removal of the Executors, I do 
not know how the Court will deal with that, as 

a hearing. 

Mr. Tobriner: It will take a lot of evidence because the 
Court will have to be advised of the real situation in regard 
to this Estate. 
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ing to the direction of the Will, and it seems to me it is 
utterly immaterial to the Executors as to what they will do 
with the stock. They are not going to sell it save and ex¬ 
cept according to the By-laws of the corporation. But that 
is something that the Probate Court has nothing to do with. 
The Court is not interested in what a legatee does, will 
we say, with an estate that passes. 

The Executors can not make the sale of this stock to 
themselves. They can not be vendor and vendee. 

If your Honor decides that that By-law compels 
83 them to sell it they would have to be removed, I take 
it, because they would be vitally and deeply inter¬ 
ested, personally, in the acquirement of the stock. 

The Executors, as I say, can not be vendor and vendee 
at one and the same time. 

So, as I say, it seems to me that this question seems to 
me to be a very narrow, close, question: The Executors will 
simply distribute that stock and it will be a big step for¬ 
ward toward the distribution of the Estate which has been 
going on since 1940. 

The other Executor, it should be said, is in exclusive 
charge of the business, to the great detriment, as we allege, 
of the corporation, wasting its assets, failure to make 
proper returns to the United States Government for taxes 
in so far as the Corporation is concerned. That, of course, 
the Probate Court is not strictly interested in, but it affects 
the residuary legatee and also a brother who is entitled to 
9 shares of stock. He is in exclusive charge of this business 
to the exclusion of his brother. They wont let him come in 
there although he is nothing but a minority stockholder, 
and he does what he pleases with the proceeds, your Honor, 
from the operation of the business. So we are suffering 
every minute of every hour of every day. 

Mr. Tobriner: That is all denied, 
i Mr. David: But you know it is true. 

Mr. Tobriner: We are prepared to prove that it is not 
true. 
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Mr. David: -And we are prepared to prove it is true. 

Mr. Tobriner: That is the reason I say that we 

84 want to produce evidence here. 

Mr. David: I am showing to your Honor the grave 
I importance of the distribution of this Estate, and let these 
people do with their stock as they see fit, and that By-Law, 
it seems to me, can not block the distribution of this Estate. 
! According to the contention of the other side there never 
can be a distribution of the Estate, as I understand their 
position. 

Mr. Tobriner: May it please your Honor: 

Mr. David has merely skimmed this case in his statement. 
This is a feud between brother and sister on one side 
against another brother, which has continued for some 15 
or 20 years. 

The Court: Just a moment. I see Mr. Corcoran and 
I some other counsel here, apparently waiting for a Patent 
case to come on. 

i How long is this case on hearing going to take, do you 
think, gentlemen? 

i Mr. David: Your Honor asks me? 

The Court: Yes. 

i Mr. David: It would depend somewhat on your decision 
! as to the distribution of this stock, as to the first point I 
I make, that is in reference to the distribution of this stock. 
If it can be made, I doubt if any elaborate hearing will he 
necessary. 

So that your Honor will get an outline of this case and 
understand the situation, here is the Will. If that first 
point I raise should be decided in favor of a distribution, 
it ought not to take a lot of time, but if you go into 

85 the question of the removal of the Executors, I do 
not know how the Court will deal with that, as 

a hearing. 

Mr. Tobriner: It will take a lot of evidence because the 
i Court will have to be advised of the real situation in regard 
to this Estate. 
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Now, let me say this— 

The Court (interposing) Mr. Corcoran, I think I will 
excuse you and other counsel in other cases for the rest of 
the day. I have some Patent cases upstairs that I can work 
on if this case should break down. 

! Mr. Tobriner: In reply to the petition for an accounting 
and for a distribution of the Estate. I would like to say 
this to your Honor: 

My client has filed an answer to that petition and that 
answer concludes as follows: 

“Respondent further says upon the settlement of the 
Federal income tax assessed against the said estate re¬ 
ferred to in Paragraph 12, pages 7 and 8 hereof, and the 
payment of his commissions herein as Executor and any 
other expense incident to the administration, he, with the 
cooperation of his co-Executor is prepared to account and 
make distribution to those entitled under the Will of the 
said deceased, with the exception, however, of the distribu¬ 
tion of the 51 shares of the Stern Company of Washington, 
which he avers and claims should be disposed of by 
86 the Executors in accordance with the procedure pro¬ 
vided by the By-Laws of said Company.’’ 

Let me say this to your Honor: Your Honor will under¬ 
stand, as Mr. David has told you, that these Executors gave 
a special bond which as your Honor will agree, makes them 
responsible for the payment of all debts, claims and lega¬ 
cies made against the Estate. 

i Whilst this woman did die in 1940, it was not until 1943, 
after controversy with the District of Columbia Govern¬ 
ment that the Executors were able to settle the Estate taxes 
and the domicile taxes due to the District of Columbia. 

The answer shows also that for many years the mother 
who had been receiving dividends and monies from the Cor¬ 
poration had never made, the Testatrix, had never made 
any income tax returns, and my client was apprehensive 
that the Government would come in and make claim against 
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the Executors so that if the Estate in the meantime had 
been distributed the Executors, under their bond, would 
have been personally responsible for whatever claims the 
Government made. And it turned out that on July 1,1943, 
the Government did come in, the Federal authorities did 
come in, and made a claim against the Executors for some 
six or seven or eight years’ of income received by the Tes¬ 
tatrix for which she had never made any returns, and that 
claim was finally compromised and settled on the 28th day 
of August, 1943 last. That was pending this petition. The 
petition for the accounting and distribution and all that had 
been filed in June 1943, and we had promptly answered in 
in August and this settlement was not made until 
87 after these proceedings and pleadings were of 
record. 

But let me go back a little further, your Honor, so that 
your Honor can understand that this Executor, whom I 
represent, is not at fault at all: 

The other Executor who has been, with his sister active 
in this proceeding, and who has combined with his sister, 
and who is a resident of Norfolk, Virginia, and was engaged 
in business there, and as a consequence, the responsibility, 
to a certain extent has rested upon the local Executor, my 
client; I find no justification for the attitude of those peo¬ 
ple, but I do find, in justification of the attitude of my client, 
who has been acting under my advice that it is necessary 
to adduce evidence here showing just what this situation is 
with respect to the shares of stock: 

In 1919 they had a brother, Max Stern, who engaged in 
business in this city of the same class and character, in the 
matter of show cases, for stores and matters of that kind. 
My client and Hyman Stern were employed by him and, as 
usual between three brothers, disagreements arose, and my 
client and Hyman Stern left their older brother and opened 
a business for themselves in the same class. Finally they 
bought him out and the mother, who was totally blind and 
had been for many years, contributed the sum of $2800 in 
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cash towards the purchase of that business, the boys bor¬ 
rowing the rest; I think they paid some $10,000. 

Mr. Abram Stern (interposing) $20,000. 

Mr. Tobriner: They paid $20,000. And they continued 
that business until controversies arose between the younger 
brother, Hyman, and the elder brother Abram. The elder 
brother, in the meantime, had been married and he 
88 went to his mother to have the question of his inter¬ 
est in the partnership settled, because it was in¬ 
tended that they constitute and did carry on the business 
as partners. His partnership interest and the interest of 
the brother was also denied by the mother 'who said they 
had not interest in the business, and they found it neces¬ 
sary to file a bill for the dissolution of the co-partnership. 
That matter was compromised, finally, by the organization 
of a corporation in 1925, of which the mother and these two 
boys were the organizers and stockholders. The mother 
was given 51 shares as Mr. David said; The boys were each 
given 23 1 /1> shares and there were two qualifying shares, 
ohe each of which was issued to Mr. Alexander Wolf and to 
Mr. Milton Strasburger. This was in 1925. And at that 
time, Hyman Stern refused to have anything to do with the 
organization of the comporation and, the corporation being 
organized under the Laws of Delaware, it was not until 
1927 when there was a corporate organization in the matter 
of election of formal officers and the adoption of the By¬ 
laws. 

i In 1927 the corporation was organized and officered and 
there was elected the mother as the President; Mr. Hyman 
Stern as Secretary-Treasurer; and Mr. Abram Stern as 
Vice President. 

At that time these By-laws were adopted, all being pres¬ 
ent. And, under the law, as I read it and the authorities, 
those By-laws act as a contract between the shareholders 
and nothing less. 

The purpose, as I propose to show your Honor, of that 
By-law—and you will notice that it is peculiarly prepared, 
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as, for instance: The stock of this Company shall be deemed 
personal property—now, mark you,—and shall only, shall 
only, be transferred in the following manner and not other¬ 
wise. 

i 89 “Shall only be transferred in the following man¬ 
ner and not otherwise 

That the mother appreciated the fact that the two boys 
were the only ones interested in this business, and had car¬ 
ried it on, and they were entitled first to have the corpora¬ 
tion itself take over the stock, or in the event of the failure 
of the corporation to do so, either stockholder would have 
the right to take it over, is self-evident. “Shall only be 
transferred in the following manner and not otherwise”. 

Now, your Honor, may it please the Court, provisions of 
this knid usually have an exception, to wit, giving the owner 
of the stock the right to dispose of it by testamentary dis¬ 
position. But your Honor will see that that is not in the 
clause, and the clause provides “shall only be transferred 
! in the following manner and not otherwise”. There are 
i two very drastic provisions providing and covering the dis¬ 
position of that stock. 

Now, to go a little farther: 

In 1927, as I say, this organization was completed. From 
i that time on until the death and after the death of the 
mother, there has not been one meeting of the corporation 
or corporate action of that company except in this: no 
meetings -whatever were held; no election of officers was 
i held; nothing was done except that the business was con¬ 
ducted, as I shall tell you in a moment; the Company owned 
• and acquired some real estate, some real estate which has 
turned out to be very valuable and profitable to the com¬ 
pany. Part of that was thrown into the company and came 
into the company from the Testatrix at the time of 
90 its organization; another portion was acquired by 
the company in financial transactions. The only 
thing the Company ever did as a corporation and in its 
corporate action was that it sold some of the property in 
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the Southeast and the Title Company, of course, wanted 
resolutions of the Board of Directors authorizing the sale, 
and they were prepared but never put in the minutes of the 
company, but signed by the officers of the company, and de¬ 
livered for the purpose of conveyance. 

In 1937—the business of the company, in the meantime, 
as the evidence will show you, w^as carried on by Hyman 
Stern and Abram Stern, until 1937, -when Hyman Stem 
abandoned the business because it had become in such a 
delapidated and embarrassed financial condition, aban- ' 
doned the business and opened a saloon and liquor estab¬ 
lishment of his own in Washington and carried it on until 
1940, until his brother, Max, who had a similar large busi¬ 
ness in Norfolk, Virginia, died leaving that business to him 
and his sister Cecelia, the petitioner in this case, and he 
went to Norfolk and had nothing to do with the business 
of the corporation here except coming in and assaulting 
this gentleman here whom I represent and who w’as unable, 
because of his physical condition, to defend himself, be¬ 
cause my client disagreed with him as to the conduct of the 
business. 

1 Now, that is the situation generally. 

My client was perfectly justified in not making—oh, there 
is something said about some promissory notes: everything 
that the Testatrix left is intact. The promissory notes she 
was possessed of had been deposited by her, in her lifetime, 
in the Southwest Branch of The American Security 
91 and Trust Company, and left there by the Executors 
-who have been collecting the funds, and the funds 
are still there intact. 

There is something said about a brooch here: 

! Mrs. Wender, the mother of Mr. Harry Wender, is a sis¬ 
ter of these people. Under the Will, she was bequeathed 
h large diamond brooch. At the death of the Testatrix, my 
client says that Hyman and Cecelia Stern, Hyman being 
the only one w T ho knew the combination of the private safe 
in the home of the Testatrix, went in the safe and took 
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everything out and undertook to distribute the specific be¬ 
quests himself, without his co-Executor’s knowledge; and, 
when he undertook to deliver the brooch to Mrs. Wender, 
Mrs. Wender claimed the stones in the brooch were not the 
same stones as were in the brooch originally, and we have 
never been able to make delivery to Mrs. Wender of that 
brooch. That is the only thing that remains open. 

As I say, as my client said in his answer to this peti¬ 
tion,—and his answer sets up the whole story and the his¬ 
tory of this case: he is perfectly ready to dispose of, to 
transfer and to deliver whatever is coming to this residu¬ 
ary legatee who has never made, mark you, who has never 
made a demand on the Executors until she wrote a pre- 
emptory letter on April 7,1943, a copy of which is annexed 
to his answer. 

Now, so far as what I would like to do is concerned, your 
Honor, although it may be taking advantage of your time 
and perhaps your patience and good nature, is, if your 
Honor desires any evidence in this matter, .1 am prepared 
to present it. 

The Court: I never have any desires in any case before 
me. All I do is sit here and let the lawyers produce what¬ 
ever they wish, and say whatever they wish to say 
92 within the limits of reason, and conduct their own 
cases. 

I have no desire for testimony. I have no aversion to it, 
either. 

Mr. Tobriner: It seems to me, however, that since they 
have alleged mismanagement they should produce the evi¬ 
dence. They should maintain by evidence or by proof the 
averments of their petition and not make a short cut. 

Unless your Honor understands the real situation in this 
case, the real circumstances of the case, you can not dispose 
of that stock with any fair judgment. 

Mr. David: I have some answer to what Mr. Tobriner 
has said: 

In the first place: When we attempted to get the Execu¬ 
tors to distribute the Estate back in the Spring of ? 43 a 
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very unusual thing happened: in order to block us, as we 
conceived it, the son of the dead mother raised up a ques¬ 
tion, which I never heard of a son raising before, that his 
mother had not paid her little personal tax to the District 
of Columbia. I did not know a thing about it. He always 
made out her tax return and was supposed to attend to it, 
and he never did, never did take care of that. As I say he 
was supposed to and he made out her tax return— 

Mr. Tobriner (interposing) He never did. 

Mr. David: In order to put a block in our way he said 
his dead mother never made returns. We, on our side, im¬ 
mediately took the matter up. Mr. Tobriner’s client did 
nothing about it except to block us, and here is a gentleman, 
Mr. Kent, my associate, an expert in tax matters, and he 
laboriously went over the w’hole thing because there w-ere 
no records; he went down to the District of Columbia Gov- 
i ernment and went over the whole matter, year by 
93 year, and he said if there is anything against the de¬ 
ceased person, put in down in writing, and, when ft 
was finally adjusted it was something like $1500. 

Mr. Kent (interposing) For seven years. 

Mr. David: For seven years. And I said: We will pay 
it. I said Hyman Stern -would send a check and asked if 
Mr. Tobriner’s client would sign it. We paid it. I then 
said: Why can’t we have a distribution. It has to come 
some day. We can’t let the thing stand forever. 

Here is a very vital thing that the evidence will show as 
between the United States: Mr. Kent settled all these taxes. 
They did not do a thing about it and he never charged a 
single penny for all the work that he did to get this thing 
settled. 

Now, here is something that hurts both sides of this case: 
The United States Government we have found makes de¬ 
mand on the Corporation. The United States Government 
claims that this business, this Corporation, owes some 
$45,000 in taxes which has been all brought about by the 
neglect and by the mismanagement of Mr. Tobriner’s 
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client; and one or two years lie never made any returns. 
We have the entire file here from the United States Bureau 
of the Collector of Internal Revenue against this corpora¬ 
tion, and unless there is a distribution of this estate so that 
the residuary legatee will get what is coming to her in the 
estate in the shape of this stock,—and Mr. Tobriner’s client 
will get the 9 shares and Hyman Stern will get the 9 shares 
that they are entitled to; and let these people hold their 
own corporate meetings and attend to their affairs. I take 
it that the Court won’t run the business. Let them take 
their stock and go down there and elect their officers and 
do what they please with their stock and then take 
94 it up writh the Bureau of Internal Revenue and settle 
the taxes against the Corporation. They will have 
to do that anyway, and it ought to be done now. Otherwise 
there won’t be anything left for any one. 

I will say one word about the brooch: 

This is one of the Executors. Here is what the proof will 
show: Upon the death of the Testatrix, this brooch was 
found in the safe and there was nothing else in the safe but 
old papers. That is what I am informed. There was noth¬ 
ing whatever except this thing here. This was offered to 
the legatee, the sister, and she refused to take it. It was 
offered through the counsel of the Executors, Mr. Dulin, 
and she refused to take it. 

Mr. Tobriner.: Not of the Executors. 

Mr. David: Yes. Mr. Dulin representing the Executors. 
And he said: Here is the brooch your mother gave to you. 
She refused to take it because she found fault with the 
stones, and said that those were not the same stones that 
her mother had had in the brooch. That was explained; 
that in the lifetime of the mother the mother caused, by her 
own specific directions, some of these original stones to be 
taken out and given to her daughter, and a jeweler was 
employed by the mother to replace the stones with these 
stones, and the daughter and the son Hyman said that this 
was the way she owned it at the time of her death. That 
is all there is about the brooch. 


62 


i Mr. Tobriner: As a matter of fact, as far as the Govern¬ 
ment’s claims are concerned, those are under negotiation 
and have been for some time. 

Mr. David: Yes. But when will they be settled? 

95 Mr. Tobriner: I know! 

Mr. David: What do you mean “under negotia¬ 
tion”? 

It is a very serious thing about the taxes against the cor¬ 
poration. They did not make their return to the Govern¬ 
ment. The majority stockholders ought to be there attend¬ 
ing to their business. 

Mr. Tobriner: And my client also is entitled to be there. 

Mr. David: And attend to business. Certainly. He is a 
minority stockholder. 

Mr. Tobriner: Now, does your Honor want to hear any¬ 
thing on the question of the interpretation of the word 
“transfer”? 

iThe Court: Mr. Tobriner, I always answer that ques¬ 
tion by say that I have no wants as a judge. I sit here and 
listen. 

Mr. Tobriner: Would you mind raising your voice, just 
a little? 

iThe Court: You asked if I wanted to hear this or wished 
for that. I do not have any wants or wishes as a judge. I 
let the lawyers try their own cases. 

Mr. David: Just as a matter of procedure, your Honor: 
if your Honor sees fit to do it, if your Honor decides you 
will pass upon the first question as to whether or not the 
Executors are required to distribute this stock, there is no 
dispute as to the facts between us on that point the facts 
are undisputed, and the question of law arises whether your 
Honor will say that the 51 shares of stock now being held 
by one of the Executors should be distributed. 

We offered in a paper that we have filed here to have the 
Executors ’ commissions put in the registry of the Court. 

Hyman Stern, one of the Executors, says he will 

96 sign a check any second the Court says, and if Mr. 
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Tobriner’s client will do likewise, we will turn it over 
i to the registrar of the Court for the registrar to hold it 
pending any order this Court makes in respect to it, and 
there will be nothing left except distribution, 
i Mr. Tobriner: Now, one moment. You have petitioned 
something here. Read the prayers of your petition. 

Mr. David: O.K. 

Mr. Tobriner: Read the prayers of your petition. 

They want to put the commissions of the executors, some 
$3800 in the aggregate, have it paid into the registry of 
the Court. But, for what purpose? 

Mr. David: To hold it until the Executors will make out 
an account and deliver to the residuary legatee the pro¬ 
ceeds of the estate so the Court will see what has been done. 

If there had been a general bond, they could have filed a 
little account, charged themselves with all the assets, make 
their disbursements, and let the Court decide. 

If they could only get an accounting from the Executors! 

But, they won’t give it to us. 
i Mr. Tobriner: Why doesn’t your client give it? 

! Mr. David: They won’t work together. 

Mr. Tobriner: Of course he is in Norfolk and the other 
one is over here with the business, and you dump the whole 
thing on my client. 

i Mr. David: We tried to get the thing— 

Mr. Tobriner (interposing) Why escrow the commis¬ 
sions of the Executors? For what purpose? 

I It was agreed in 1942,1 think, what the Executors ’ 

97 commissions were, and checks were made out pav- 
! able to each of them which my client signed and they 

I were sent down to Norfolk, and handed to Mr. Dulin, the 
attorney for the Estate, and he sent them to Norfolk to be 
signed by the co-Executor and the co-Executor never made 
any reply, but the checks were finally sent back. At that 
i time there was an offer of compromise, to compromise the 
whole business and the commissions were fixed and the 
checks prepared. 
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Now, why do they want us to hold them up? For what 
purpose? 

i My client says he is prepared, with the cooperation of 
the co-Executor, and he can not go forward without the 
cooperation of the co-Executor, he is prepared to make this 
distribution and he is prepared to do as your Honor may 
direct, if your Honor agrees with us about the interpreta¬ 
tion of that provision in the By-Laws. 

|Let me say this to your Honor: In 61 Corpus Juris, 
under the word “transfer”, it says the change of owner¬ 
ship in property, among other things, is the act by which 
the owner of anything delivers or conveys it to another with 
intent to pass his rights therein, or the property of one 
person is vested in another; the conveyance of right, title 
or property, either real or personal, from one person to 
another, whether by sale, gift, or otherwise, or of the title 
or an interest in the ownership, et cetera. 

In Williams v. Stein 103 N. J. Law, the Court says: It 
would be difficult to select a word of more comprehensive 
import than that employed here or a word better adapted 
to indicate its obvious purpose. Transfer of shares, 
98 not their sale or assignment alone but, as the word 

i implies, any act by which the property of one person 
passes to another. 

In the Estate of A. M. McCullough, 114 A. L. R., June 
1938, w~e find it said that the word “transfer” in its literal 
meaning is broader than “assignment” and all authorities 
agree in a definition wffiich, in effect, covers any act by 
which the owner of anything delivers or conveys it to 
another with the intent to pass his rights therein. And 
they cite 98 Southern, and the authorities on Words and 
Phrases. 

The Court: Well, listen: see if we can simplify the mat¬ 
ter in regard to the assets that still remain in the Estate: 

There are 51 shares of stock in the corporation that the 
Testatrix owned at the time she died; 

Now, there is a diamond brooch, or a piece of jewelry. 
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Mr. David: That is right. 

The Court: And there are some notes, promissary notes, 
i in the Bank, in the name of the Executors, held there for 
collection of principal and interest, and they are still there 
or else the case is there, that is what cash has been paid on 
them. 

What other assets are there? 

Mr. David: That’s about all. The corporation owns the 
rest. 

The Court: Is that right, Mr. Tobriner? 

Mr. Tobriner: Yes, your Honor. 

Mr. David: The stock represents everything the cor¬ 
poration owns. 

I The Court: How much do the notes in the bank, or their 
proceeds, amount to altogether? 

Mr. David: I don’t know, your Honor. 

99 Mr. Kent: $5,900. 

Mr. Tobriner:' I will tell you: $5927 last July, 
i What has come in since would be added to that. They have 
been doing all the collecting. 

The Court: In notes and cash there is how much? 

: Mr. Tobriner: My client says $8300. 

The Court: $8200 in cash and notes combined. 

Mr. David: No, notes separate. 

! The Court: That is the cash. What about the notes ? 

Mr. Abram Stern: $20,000 of notes are there; between 
$15,000 and $20,000. 

The Court: And $8,000 or $9,000 in cash? 

Mr. Abram Stern: Yes. 

Mr. David: And under the terms of the Will my client is 
entitled to that. 

i 

Mr. Tobriner: We do not deny that she is entitled to it. 

The Court: Are those all the assets? 

I Mr. David: Yes, outside of what the corporation owns 
and your Honor covered that. 

The Court: I mentioned that 51 shares of stock. There 
are those 51 shares of stock; 
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There is $15,000 or $20,000 of notes in the Bank; 

There is about $8,000 or $9,000 in cash in the Bank; 

There is the diamond brooch. 

That is the entire estate? 

Now, how about the debts of the Estate? 

Mr. David: All paid, 
i Mr. Tobriner: They all have been paid. 

The Court: Have all Federal taxes, both income 
100 and inheritance taxes been paid? 

Mr. David: Yes. 

Mr. Tobriner: Yes, sir. 

The Court: Paid and settled? 

Mr. Tobriner: Yes, sir. 

Mr. David: Yes, sir. 

The Court: How about the local D. C. inheritance tax 
and the D. C. income tax? 

Mr. David: Paid. 

The Court: All paid? 

Mr. Tobriner: That is right. That has been the cause of 
the delay. 

Mr. David: I attached certified copies of the receipts to 
the petition. 

The Court: Then the only difficulty is about the stock. 
The stock is the only thing left? 

Mr. David: That is right. 

The Court: If that is the only question left in the case, 
then it would be a question for the Court to say what the 
Executors should do with the 51 shares of stock. 

Mr. David: That is right. 

The Court: That is the only question here? 

Mr. Tobriner: That is right. 

The Court: If that is settled, then the whole matter is 
disposed of? 

Mr. Tobriner: Yes. 

The Court: Is that right? 

Mr. David: Yes. 
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The Court: Now, I have read the section of the 

101 Will that disposes of the stock j that is Item Sixth of 
the Will. 

Is that right? 

Mr. David: I think that is right. 

The Court: Yes. 

Now, there is that specific legacy, you can call it, in the 
Will, giving 9 shares of that stock to one son, and 9 shares 
; of that stock to another son, and 33 shares of the stock to a 
daughter. 

Mr. David: That is correct. 

The Court: I would like to ask you, Mr. Tobriner, how 
the terms of that Will can be carried out unless the Execu¬ 
tors transfer that stock in accordance with the terms of the 
Will. 

Is this paragraph or section 15 of the By-laws of the cor¬ 
poration designed to make it impossible for the Executors 
to carry out the terms of the Testator’s will? 

Mr. Tobriner: Does your Honor want any authorities on 
that question? 

The Court: I want to know what your contention is. 

Mr. Tobriner: My contention is that the By-laws make a 
contract, under the authorities, between the stockholders 
i and she can not, you see, the Testatrix can not cancel that 
I contract. The Testatrix could not have disposed of that 
stock in any way except as provided by that By-law during 
her lifetime and consequently her Executors can not do 
more than she could have done. They succeeded to her 
rights, yes; but she could not have sold or transferred, dur¬ 
ing her lifetime, any of that stock except in accordance with 
the terms of that By-law which, as I say, the authorities 
say constituted a contract between the shareholders. 

102 The Court: Take this By-law. 

Is this By-law clear? Is it fair? Is it enforcible? 

This By-law says that the stock of this company shall 
only be transferred, and not otherwise; that is to say, it 
i shall first be offered to the corporation. 
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What do you mean by: It shall first be offered to the cor¬ 
poration? 

Who will fix the price? 

' Wlio will say what the corporation will pay for it or what 
these Executors shall receive for it? 

Mr. Tobriner: The mechanics can be done very well. 

The Court: Will you tell me how the mechanics can be 
done? 

' Mr. Tobriner: Yes, sir. It can be held by the Execu¬ 
tors or by an agent for the Executors and the proposition 
can be put up to the corporation whether it wants the stock 
or not. If the corporation does want the stock a value can 
be fixed by the book value— 

i The Court (interposing) There is nothing in here about 
fixing the value by the book value or anything like that. 

Mr. Tobriner: I know. But that is a matter of negotia¬ 
tion. If the corporation does not want it or if either of the 
stockholders do not want it, then it goes to the legatee in all 
probability. 

The Court: How will it be offered to the stockholders of 
the corporation? 

Mr. Tobriner: The same as it is offered to the corpora¬ 
tion. It can be done. The mechanics are easy. 

The Court: Well, don’t you see: if these Execu- 
103 tors wnnted to do it, they could say to the corpora¬ 
tion : Here is the stock. We will sell it to you for a 
hundred thousand dollars. Then the corporation would 
say: No. Then the Executors could say to the stockholders: 
Here is the stock. We will sell it to you for a hundred thou¬ 
sand dollars. And the stockholders would say: No. 

! Mr. Tobriner: Exactly. The Executors can do that be¬ 
cause they could report to the Court that as Executors and 
individuals they had offered it to themselves, any one of 
them, to purchase the stock at a certain figure and the Court 
could authorize and approve the sale. 

The Court: This Court, the Probate Court, had its juris¬ 
diction practically taken away in this case in regard to pay- 
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ing debts and distribution because all the parties agreed to 
a special bond and they said that after that there is not to 
be an accounting, or an inventory or appraisal of any kind. 

Is that the effect of the special bond? 

Mr. Tobriner: Exactly. But nevertheless, subject to the 
control of the court, and they could come in and get author¬ 
ity of the Court to take over that stock, without any ques¬ 
tion. So it is enforcible and the mechanics of it can be very 
well arranged. 

The Court: The Court is not inclined to agree with that. 

I think that whoever drew this up did not have any idea 
about anybody ever going to die. Some people live that 
way; they never think about death; they never make any 
provision about it. Some others think about it too much. 

This makes no provision in here whatever about what 
Executors should do with the stock. 

104 Mr. Tobriner: Exactly. 

As I said to your Honor, most of these provisions 
provide that the testamentary disposition shall be inter¬ 
preted as a transfer or sale. But this is one of its own 
peculiar nature. 

The Court: Very peculiar, I would say. 

Mr. Tobriner: And, consequently, it was written with a 
good deal of forethought. 

The Court: I would not say so. I would say it is /ery 
poorly written. 

Mr. Tobriner: I did not write it. 

The Court: It is not clear. It does not provide how it 
will be carried out. 

It talks about offering the stock to the corporation. What 
about offering it? How? 

I think the terms of this By-law here, Number 15, are 
impossible of being carried out and I think that that should 
not interfere with the express provisions of the Will of the 
Testatrix. 

I think the Executors in this case, see, should take this 
stock, surrender it to the Company, and that three certifi- 
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cates should be made out and issue those to one of the sons 
for 9 shares, the other for 9 shares to another of the sons, 
and another certificate to the daughter for the shares due 
her. 

That settles the whole case, does it? 

Mr. David: Yes, it does. Let them attend to their in¬ 
ternal affairs. 

The Court: What? 

Mr. David: Let them attend to their internal affairs. 
The Court: And let the commissions agreed upon be 
paid. 

105 I do not have to pass on that? 

Mr. David: No, sir. 

1 The Court: You both will agree to that, the commissions 
being paid? 

He sent the checks back unsigned, didn’t he? 

Mr. David: Yes. 

The Court: You will sign them now? 

Mr. Hyman Stern: Yes. 

The Court: And you will? 

Mr. Abram Stern: Yes. 

The Court: That settles up the commissions. 

' Now as to the tender of that brooch to Mrs. Wender. 
Tender it to her and if she don’t want it, keep it. 

Mr. David: If she sees fit to ask for it she will get it. 
The Court: Tender it. 

Mr. Tobriner: We will prepare the order. 

The Court: And then you can take the money in the 
banks, and the notes, and pay under the residuary clause 
of the Will to the daughter. 

The case, then, would be disposed of. 

Mr. Tobriner: There will be no trouble about that, 
i The Court: I do not see any trouble about the case. 

I will pass an order in the case directing that the Execu¬ 
tors proceed to distribute these 51 shares of stock in accord¬ 
ance with what I have indicated to the three parties. 
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Mr. David: Pay the commissions and give the rest of 
the Estate to the residuary legatee. 

The Court: That is right. 

Mr. David: And we will get together on an order. 

(Thereupon at 12 Noon the instant hearing was con¬ 
cluded.) 
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ADDITIONAL PAPERS DESIGNATED. 

64 Findings of Fact and Conclusions of Law after hear¬ 
ing upon petition of Cecelia Stern for order requir¬ 
ing Executors to make distribution pursuant to pro¬ 
visions of last will and testament of above named 
testatrix. 

The above entitled cause came on for hearing in open 
court on March 28, 1944, on the petition of Cecelia Stern, 
residuary legatee and devisee under the last will and testa¬ 
ment of the above named testatrix, Helene Stem, praying 
for an order requiring the incumbent Executors of the 
Estate of said decedent to make final distribution of said 
Estate, in accordance with the terms and provisions of said 
will, and upon consideration of said petition and the respec¬ 
tive answers thereto, the record and proceedings herein, the 
facts set forth in said pleadings, the statements of counsel 
as stenographically reported, which have been transcribed 
and filed herein, the admissions of counsel for petitioner, 
Cecelia Stern, and of Abram E. Stern, one of the Executors, 
the other Executors, Hymen Stern, being present in open 
court in proper person; and after argument of counsel for 
the parties, the Court made the following findings of fact 
and conclusions of law: 

Findings of Fact. 

1. The decedent, Helene Stern, an adult citizen of the 
United States and a resident of the District of Columbia, 
died in the said District on November 23, 1940, leaving her 
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last will and testament, which was duly probated in this 
Court and due proceedings were had thereon, as are more 
fully disclosed by the record herein. 

2. The decedent’s sons, Abram E. Stern and 
65 Hymen Stern, were nominated in said will, and duly 
qualified as Executors thereunder. 

3. All the debts due from said decedent at the time of her 
death or thereupon accrued, including all federal and in¬ 
come estate taxes, and the District of Columbia estate and 
inheritance taxes, legally assessable against the said dece¬ 
dent or her said Estate, have been paid in full, with the 
single exception of Executors’ commissions due from said 
Estate to the aforesaid Executors in the agreed amount of 
Three thousand, eight hundred and eighty and 90/100 dol¬ 
lars ($3,880.90). 

! 4. All the specific legacies provided in the aforesaid will 
have been distributed, in conformity therewith, excepting 
the diamond brooch, hereinafter particularized, and fifty- 
bne (51) shares of the capital stock of The Stern Company 
bf Washington, a corporation of the State of Delaware, of 
which the aforesaid Executors now individually own 23 1 /> 
shares each of its capital stock, of which said fifty-one (51) 
shares owned by the aforesaid decedent at the time of her 
death thirty-three (33) shares were bequeathed and arc 
legally distributable to the petitioner, Cecelia Stern; nine 
(9) shares of said stock being respectively bequeathed and 
legally distributable to each of the aforesaid Executors in¬ 
dividually. 

5. The assets of the Estate legally distributable to the 
petitioner, Cecelia Stern, as residuary legatee and devisee 
under the aforesaid will, and not yet distributed, as in said 
will provided, include only the following: 

Certain cash now held on deposit by The American Secu¬ 
rity and Trust Company, South West Branch, to the credit 
of the Executors, in the amount of $8,366.53; and all the 
certain promissory notes owned by the aforesaid decedent 
at the time of her death and then held by said Bank, of the 
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aggregate face amount of $29,923.75, except such notes 
which since said date have been liquidated, and any other 
said note or notes which now may be in the custody of the 
Executors, or either of them, or in any Bank or other agent 
of the Executors, or either of them. 

66 6. No unsettled claim and no suit is pending against 

said Estate, or the Executors thereof. 

7. The aforesaid brooch bequeathed by the aforesaid de¬ 
cedent in her aforesaid will to her daughter, Rosa S. Wen- 
der, was tendered to her by said Executors, through their 
attorney, James C. Dulin, also present in proper person at 
the hearing of this cause, but said legatee declined to re¬ 
ceive the same. Said brooch was exhibited to the Court at 
the hearing of this cause, and said Executors re-affirmed 
their readiness again to tender the same to their said sister. 

8. The aforesaid Hymen Stern has never married, and 
no issue of his survived the testatrix. The petitioner, Ce¬ 
celia Stern, has never married and no issue of her survived 
the testatrix, Max E. Stern, son of testatrix, predeceased 
her, leaving no issue surviving. The aforesaid Rosa S. 
Wender, daughter of testatrix, is married and is the mother 
of two living children. The aforesaid Abram E. Stern is 
married and is the father of two living children. 

9. The aforesaid Stern Company of Washington was in¬ 
corporated and organized in 1925; and, upon its organi¬ 
zation, a set of by-laws was duly adopted, one of which, 
known as Section 15, under the caption “Stock’’ provides as 
follows: 

“15. The stock of this company shall be deemed personal 
property and shall only be transferred in the following 
manner, and not otherwise, that is to say, it shall first be 
offered to the corporation, and in the event the corporation 
shall not within five days from the date of said offer agree 
to purchase the same, then it shall be offered to the stock¬ 
holders of the corporation, and if none of said stockholders 
agree to purchase the same within five days from the date 
of said offer, the holder of said stock is then privileged to 
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sell the same. The purchaser or purchasers of said stock 
sold as aforesaid shall likewise be bound by this condition 
and shall be required to comply with the same before the 
Stock may be transferred and assigned upon the books of 
this company.” 

i Conclusions of Law. 

1 1. The aforesaid corporate by-laws of the Stern Company 
known as Section 15 is textually obscure and indefinite, in¬ 
effectual and legally inapplicable to any of the facts herein 
presented. 

2. The aforesaid Rosa S. Wender is legally en- 
67 titled to receive the aforesaid brooch referred to in 
paragraphs 4 and 7 hereof of the Findings of Fact, 
if she now cares to accept the same. 

3. The aforesaid fifty-one (51) shares of the capital stock 
of The Stern Company of Washington, corporation, here¬ 
inabove referred to in paragraph 4 of the Findings of Fact 
arc legally distributable and should be forthwith distrib¬ 
uted by the Executors as follows: 

To the petitioner, Cecelia Stern, thirty-three (33) shares; 
i To the aforesaid Abram E. Stern nine (9) shares, and 
! To the aforesaid Hymen Stern nine (9) shares. 

4. The petitioner, Cecelia Stern, is legally entitled to and 
should forthwith receive from the Executors the cash and 
the promissory notes hereinabove particularized in para¬ 
graph 5 of the Findings of Fact. 

5. The aforesaid Executors, upon their due and faithful 
compliance with the directions of the order herein entered 
on this date, shall thereupon become and be entitled to re¬ 
ceive the aforesaid agreed commissions of Three thousand, 
eight hundred and eighty and 90/100 dollars ($3,880.90) in 
the proportions of fifty per cent (50%) thereof, to each, or 
Nineteen hundred and forty and 45/100 dollars ($1,940.45) 
to each of said Executors. 

1 DANIEL W. O’DONOGHTJE 

Justice. 


April 10th, 1944. 
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(Endorsement: Findings of Fact and Conclusions of Law 
upon Petition of Cecelia Stern for Order requiring Execu¬ 
tors to make Distribution. Filed April 10, 1944. Victor 
S. Mersch, Register of Wills, D. C., Clerk of Probate Court.) 

68 Order directing Executors to make distribution of 
the assets of this Estate upon the petition of Cecelia 
Stern, residuary legatee and devisee under last will 
of decedent, and retaining jurisdiction on other mat¬ 
ters set forth in said petition . 

This cause coming on to be heard at this term upon the 
petition of Cecelia Stern, residuary legatee and devisee 
under the last will and testament of the above named dece¬ 
dent, Helene Stern, and upon all of the pleadings herein, and 
on consideration of the Findings of Fact and the Conclu¬ 
sions of Law, filed herein, and after argument of counsel 
representing the petitioner, Cecelia Stern, and Abram E. 
Stern, one of the Executors of this Estate, the other Exec¬ 
utor, Hymen Stern, being present in open Court at the hear¬ 
ing hereof, it is by the Court this 10th day of April, 1944, 

Adjudged, Ordered and Decreed: 

1. That the aforesaid Executors Abram E. Stern and 
Hymen Stern, and each of them, be, and they hereby are 
directed to tender the diamond brooch to Rosa S. Wender 
bequeathed to her by the last will and testament of the tes¬ 
tatrix, Helene Stern; and if she should decline to accept the 
same, according to the tenor of the aforesaid will, the Exec¬ 
utors are directed to retain said brooch in their custody, 
subject to the further orders of this Court. 

2. That the aforesaid Executors, Abram E. Stern and 
Hymen Stern, and each of them be, and they hereby are di¬ 
rected forthwith to deliver the cash remaining in their 

69 hands, after the payment of the commissions herein¬ 
after specified, and all the certain promissory notes 

owned by the aforesaid decedent at the time of her death 
and then held for collection by The American Security and 
Trust Company, for collection, of the aggregate face amount 
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of $29,923.75, except such notes which since said date have 
been liquidated, and any other said note or notes which now 
may be in the custody of the Executors, or either of them, 
or in any Bank or other agent of the Executors, or either 
of them, belonging to this Estate, unto the aforesaid Cecelia 
Stern, the residuary legatee and devisee under the afore¬ 
said last w r ill and testament of the decedent, Helene Stern. 

3. The aforesaid Executors Abram E. Stern and Hyman 
Stern and each of them be, and they hereby are 
directed forthwith to cause The Stern Company of 
Washington, corporation, to transfer the fifty-one (51) 
shares of the capital stock of said corporation now recorded 
on the books of said corporation in the name of the afore¬ 
said to testatrix, Helene Stern, and to re-issue said shares 
of stockk in the following proportions, namely: 

To the petitioner, Cecelia Stern, thirty-three (33) shares; 
i To the aforesaid Abram E. Stern, nine (9) shares; and 

To the aforesaid Hyman Stern, nine (9) shares. 

4. The aforesaid Executors, Abram E. Stern and Hy¬ 
man Stern, and each of them, be, and they hereby are 
directed to disburse from the residual cash assets of the 
Estate of the aforesaid decedent the sum of Three thou¬ 
sand, eight hundred and eighty and 90/100 dollars, in full 
and final payment, settlement, accord and satisfaction of 
all the Executors’ commissions due or which hereafter may 
become due to them, or to either of them; said disburse¬ 
ment to be represented by two separate checks in favor of 
said Executors, respectively, to be issued and drawn 
against said funds, in the sum of Nineteen hundred and 
forty and 45/100 Dollars ($1940.45) to each of said Execu¬ 
tors ; and said checks to be delivered and accepted by said 

Executor-Payee upon their final distributions herein 
70 directed, as exemplified by the formal receipts of the 
! distributees named in paragraphs 2 and 3 of this order. 
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i 5. The jurisdiction of this Court is hereby retained for 
I further orders with respect to matters alleged in the afore¬ 
said petition of Cecelia Stern or other pleadings herein, 
which are not determined or passed upon under the terms 
of this order, or such further orders that may become nec¬ 
essary in the premises. 

DANIEL W. O’DONOGHUE 
Justice. 

From the foregoing judgment Abram E. Stern notes an 
i appeal in open Court to the U. S. Court of Appeals for the 
District of Columbia, and requests the Court to fix the 
i amount of supersedeas bond whereupon the Court fixes the 
amount of supersedeas bond at Fifteen Thousand dollars. 

DANIEL W. O’DONOGHUE 
Justice 

Apr. 10, 1944 

(Endorsement: Order directing Executors to make Dis¬ 
tribution of Assets of Estate, upon Petition of Cecelia 
Stern. Filed April 10, 1944. Victor S. Mersch, Register 
of Wills, D. C., Clerk of Probate Court.) 

I 71 Notice of Appeal 

Notice is hereby given that Abram E. Stern hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from so much of the order entered herein 
i the 10th day of April, 1944, directing the executors of said 
i Helene Stern to make distribution of the assets of said 
estate upon the petition of Celia Stern, as directs Abram E. 
Stem and Hyman Stern forthwith to cause The Stern Com¬ 
pany of Washington, Inc. to transfer the 51 shares of the 
capital stock of said corporation now recorded on the books 
i of the said corporation in the name of Helene Stem and to 
reissue the said shares of stock in the following propor- 
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tions, namely: To the petitioner, Celia Stern, 33 shares; to 
Abram E. Stern, 9 shares; to Hyman Stern, 9 shares. 

i LEON TOBRINER 

Attorney for Applicant, 

I ABRAM E. STERN 

' Suite 932, Southern Building 

Washington, D. C. 

(Endorsement: Notice of Appeal. Filed April 11, 1944. 
Victor S. Mersch, Register of Wills, D. C., Clerk of Probate 
Court.) 







